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FRANCIS HILLIARD’S LEGAL TREATISES. 


Mr. Hitu1arp’s introduction to the public as an author of 
legal treatises was in 1835, by the publication of his Manual 
on the Elements of Law, thirty years ago—an average gen- 
eration. It was published as a comprehensive manual of 
American Jurisprudence ; and was one of the earliest, if not 
the earliest recognition, in the form of a published book, of the 
need of a series of legal treatises designed primarily for the use 
of American readers, and based principally upon the law as 
understood and administered in this country. Up to that time, 
and, in many departments, for a long time subsequently, in- 
deed, the profession in this country relied for their text books 
and manuals upon the works of English authors; and the 
works published in this country were, in general, substantially 
English books. Kent’s Commentaries were published first in 
1826, only nine years before this work; and of the other dis- 
tinctively American works on legal topics, it is surprising to 
see how few ante-date this period. The need of such treatises, 
perhaps, had not been then so much felt as has since been the 
case. It would be a curious, and not uninstructive study to 
trace the history of the gradual but rapid process by which the 
code of England, civil and criminal, has been changed almost 
entirely from one of unwritten, to one of written law, as well 
as the parallel change which our own Jaw has undergone in 
this same period. The materials for such an examination are 
abundant, and easily arranged; the master hand, the great 
and comprehensive mind, to embrace, appreciate and declare, 
alone are wanted to give us an accurate outline of the Common 
Law as it now exists in England and the United States. 

This first work of our author is modest in its claims, designed 
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‘* for the use of students, men of business, and general read- 
ers”; it is compact, accurate and valuable as an introduction 
to the study of the law, and a concise and intelligible outline of 
the system of law under which the persons and property of 
Americans are protected and preserved. That the study of 
such books is not made a part of the course of our colleges and 
higher common schools, is discreditable to those charged with 
guiding the education of the future rulers of the country. 
Surely, if to the judicious and learned Sir William Blackstone 
it appeared to be matter of astonishment and concern that the 
science of the law was not pursued except as a matter of special 
education for the duties of the profession in England, how much 
more is it a matter of concern that under our more extended 
liberty, where every man is not merely liable to be called upon 
‘*to establish the rights, to estimate the injuries, to weigh the 
accusations, and sometimes dispose of the lives of his fellow 
subjects by serving on juries,” but is also, in the essential theory 
and principle of our form of society, himself a legislator, a 
giver and maker of laws, how much more is it a matter of 
surprise and regret that no provision is made for the education 
of the great mass of our citizens in the fundamental and immu- 
table principles of that law of which they are at once the 
subjects and the creators. It is by simple and compendious 
statements like this of our author, that such a knowledge is to 
be brought to those who need it most; it remains for those 
charged with the education of the young to see tlat instruction, 
and the opportunity for learning, are given. 

This work was followed, after an interval of three years, by 
the work by which the author is perhaps best known : his trea- 
tise on the American Law of Real Property. The scope and 
aim of this work are so admirably stated in the preface, that 
we cannot improve upon it: ‘* The following work is designed 
to be for the American lawyer, what Cruise’s Digest hitherto 
has been for him, and still continues to be for the English 
lawyer. Cruise, although undoubtedly one of the best elemen- 
tary law books that England has produced, and although here- 
tofore an indispensable part of the library of an American 
practitioner, has been extensively used in this country, not 
because it is the book which is wanted, but because it is the 
only one answering the purpose which could be had. It is 
believed that the present work is the first attempt to compile a 
book upon the important subject of Real Property, correspond- 
ing in extent and general plan with the English text book, and 
at the same time thoroughly American in the materials of which 
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jit is composed.” The peculiarities are described as a brief 
statement of those principles of English law which are but 
slightly or incidentally involved in our law, and a diligent 
elaboration of new branches of law, and the modification of the 
law on those subjects in which the law essentially differs in the 
two countries. He concludes his preface ‘* with the conscious- 
ness of having assumed a great undertaking, to which he is 
incompetent to do full justice, but at the same time, of unin- 
termitted labor and strict fidelity in accomplishing it according 
to his ability, the author submits the work to the candid notice 
of the profession.” And the decision of the profession has been 
that the labor and fidelity of the author has produced a work 
which has for nearly thirty years been of incalculable use, and 
without consulting which no prudent lawyer will consider a 
case prepared for argument, or feel satisfied that he is ac- 
quainted with the law. Asan abridgment of the law of real 
property for American use, it retains: to-day a reputation for 
fulness and accuracy which is the highest testimonial to the 
ability of its author. 

Hilliard on Sales was originally published in 1841. <A 
second edition was given to the public in 1860, and is distin- 
guished by the same fulness and accuracy which characterize 
his other works. ‘Treatises on special topics have become, and 
are daily becoming more and more a matter of necessity for the 
practising lawyer ; whether they will not be obliged, in turn, to 
give place to still more concise statements of adjudicated law, 
is a question which the future will soon answer for us. Until 
-,the period of that necessity is reached, the use for good works 
like the present will not have ceased. 

In 1853 The Law of Mortgages was published, and at once 
took the place which the reputation of its author, and its own 
merits, entitled it to. A priori, it would, we think, have been 
pronounced impossible to combine in one system the varying 
laws of the different States upon the subject of mortgages. 

The various State systems, as they now exist, combine in such 
varying proportions the doctrines of law and equity, and have 
grown up through so many changes, more or less gradual, in the 
doctrines of the courts, and under such changeable legislative 
enactments, that the prospect might well have discouraged 
the most industrious writer. But the very difficulty of the task 
rendered the necessity for the work all the more urgent. If it 
was difficult for an author to arrange and assemble these dis- 
jointed members into systems, if not into a single system, what 
can be said of the task of counsel called upon to advise, not 
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merely in view of the condition of the law in his own State, 
but, from the facility of migration, and the extended mercantile 
transactions of the day, in view of the laws of other States. 
How apparently hopeless the task of giving that safe and pru- 
dent advice upon which the reputation and usefulness of the 
counsellor depend. The author’s work, however, has been 
accomplished, and this splendid monument remains ; at once an 
honor to its author, and a help to the profession. Perhaps no 
surer test of ‘its value could be required than its great success. 
In eleven years, three editions have been given to the public. 
A further indication of its value may be found in the fact that 
it has no competitor ; that no other American book exists upon 
the subject. 

Not only is there no other American book upon the subject, 
but it is safe to predict that, for many years to come, no other 
will be required. In spite of the difficulties to which we have 
alluded, the book presents a clear and comprehensive view of 
the whole subject, orderly in arrangement, concise and yet per- 
spicuous in statement, convenient for consultation, and bearing 
such evident marks of accuracy as to leave nothing to be de- 
sired. The later editions, too, have received, and we trust 
may long continue to receive, the supervision and faithful labor 
of their original author. It is curious to trace the history of 
legal works, when they can no longer receive the attention of 
their first author. The growth of the law speedily renders 
them useless, unless they are illuminated by the light of the 
new decisions. Where they are reédited by skilful hands, they 
retain for a period their usefulness; but it is difficult to piece 
new cloth on an old garment. Either the work becomes a 
new one in reality, or it becomes clogged and overloaded with 
inconsistent and irreconcileable statements, —a lumber heap, of 
value to him who knows where to find the true material, but in 
which a point of accumulation is soon reached in which the labor 
of research is more expensive than the value of what is found. 
It is fortunate when an author can supervise the new editions of 
his own works; when those works are valuable in the first in- 
stance, they acquire an additional value with each republication. 

Next in chronological order is ‘‘ The Law of Vendors and 
Purchasers,” which is, like the other works of the author, ex- 
cept his Elements, peculiarly a work for the practising lawyer. 
Some chapters treat of subjects well, which are poorly treated 
in most other works; and the same praise of accuracy and 
careful statement may fairly be assigned to it as to his other 
treatises. 
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The Law of Torts or Private Wrongs followed its predeces- 
sor in one year; but the character of the work in its wide 
range of topics, its originality of design and fulress of execu- 
tion, indicates very clearly that it must have been long matured 
and slowly wrought up. It is almost invariably the case that 
when a great discovery is made, the first exclamation is, How 
simple! how curious that it has never before been hit upon ! 
Certainly it is remarkable that while treatises upon the great 
divisions of Contracts and Criminal Law have long been in use 
by the profession, the third great branch of Torts should have 
remained so long unexplored, or, at least, without systemiza- 
tion. The law upon the subject had been considered in works 
on Evidence, ‘‘ Nisi Prius,” Pleading, or Practice; but from 
the various points of view required by those works, and never 
in the proper logical and scientific mode of considering the 
nature of the injury itself, then the remedy. This work has 
finally been done, and well done by the author. In speaking 
of the nature and extent of his undertaking, the author says : 
‘«‘It will doubtless occur to every one upon the reading of 
this progrumme, that the field is very extensive, and that many 
topics are brought together which have little natural connection 
with one another. In answer to both these objections, 1 would 
briefly say that to consolidate private wrongs into one great 
subject, the unity of whose nature both admits and demands 
unity of treatment, is no daring attempt of mine, but is as old 
as Blackstone, or even as the civil law ; that, although contracts 
of particular kinds have been often made the subjects of distinct 
treatises, yet no one ever doubted the propriety and value of 
the numerous works in which contracts in general are treated 
in connection ; and if there is little in common, for example, 
between an assault and a libe/, there is as little between a bill of 
exehange and a lease. 

‘In conclusion, without assuming to have supplied the want 
referred to, 1 would suggest the great need of a comprehensive 
work upon torts, in consideration of the very large and increas- 
ing proportion of actions of tort which are continually arising in 
our courts of justice. While the multiplying and extending 
relations of commerce, and facilities of communication, are con- 
stantly adding to the number and varieties of contracts, the ef- 
fect upon personal wrongs is still more marked. Men may 
contract together as well by letter as by personal communica- 
tion; but ordinarily a man slanders his neighbors, if any one ; 
and actual contact is necessary to cause one of those fearful 
disasters which occasion so many protracted trials, and call for 
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the application 6f so many nice and novel distinctions in suits 
against railroad corporations.” As in the case of other works of 
our author, the public need of his work, and the public judg- 
ment of its value, were evinced by the sale of the edition in less 
than two years, the second edition being issued in 1861. 

Hilliard on Bankruptcy and Insolvency is the latest in the 
order of publication, and bears upon its title-page the date 
1863. So far as the law of bankruptcy, strictly so called, is 
concerned, the book is one of probable future rather than pres- 
ent use. And yet the systems of insolvency of the States 
combine so much of the principle and form even of bankrupt 
laws, that we find the decisions of the English courts in ques- 
tions of bankruptcy constantly cited and relied upon by our 
courts in deciding questions under insolvent laws. And when 
we possess a bankrupt law, a possession apparently to be real- 
ized at no very distant day, the full value of this work will be 
appreciated. 

The diligent, conscientious, and faithful labor of thirty years 
in the examination and systemization of law is embodied in 
these treatises; years of constant change in the laws of all 
those countries where the common law prevails. It is fortu- 
nate, indeed, for the profession that treatises like those of Mr. 
Hilliard and other worthy co-laborers have repaired and sus- 
tained the ancient land-marks, while they have marked out so 
clearly and well the bearings of the new paths in which we 
are treading. If we are of necessity to walk in the labyrinth 
of conflicting systems, and through the wilderness of legislative 
enactments, originated, too often, in undue eagerness to correct 
a slight evil, and in the haste creating ten new ones, it is well 
that we have such clues to guide our steps as are furnished by 
the well directed labors of our best law writers. Few men 
living have written more law books than Mr. Hilliard; few, 
living or dead, have written more good ones than he. 
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SPECIFIC PERFORMANCE, AND THE “SPECIFIC CONTRACT 
LAW” OF CALIFORNIA. 


Tue Legal Tender Act of Congress provides that the treas- 
ury notes commonly called ‘* Greenbacks” * shall be lawful 
money, and a legal tender in payment of all debts, public and 
private, within the United States, except duties cn imports, 
and interest as aforesaid”; i.e. interest on United States 
securities. 

Many of the State courts have already decided this act to be 
constitutional, and it seems highly probable that the United 
States Supreme Court will do the same thing. Its constitu- 
tionality will, therefore, for the purpose of the present discus- 
sion, be assumed. 

Courts of law adjudge as damages only the payment of a 
certain number of dollars and cents, no matter what be the 
nature of the action, or the nature of the obligation on which 
the action is brought.'’ And in courts where the legal tender 
act is held to be constitutional, of course a payment of treasury 
notes would be a satisfaction of such a judgment. 

But the point has been discussed whether courts of equity 
would not, in the case of contracts or obligations to pay a cer- 
tain number of dollars expressly ‘‘ in gold,” or ‘in silver,” or 
‘¢in specie,” decree specific performance, as it is said, and 
compel payment of the specific kind of money. 

The idea of many on this point seems to be, that a judgment 
for so many dollars simply, which would probably be paid in 
treasury notes, is merely a judgment for damages awarded by 
a court of law; and that a decree for the payment of so many 
dollars in gold would,be a decree for specific performance, and 
that there is a good ground for the exercise of such jurisdiction 
by a court of equity. 

In Sedgwick on Damages, page 9, we find it said, ‘+ Relief, 
if remedial, may be either specific, or it may consist in the 
mere award of pecuniary remuneration.” ‘* The common law is 
generally remedial in its character, and its remedies are of a 
pecuniary description.” ‘* A mere enumeration of the forms of 
action and proceedings at common law is sufficient to show 
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that the powers of these tribunals are almost solely remedial, 
and confined, with few exceptions, to the infliction of pecuniary 
damages.” ‘* Equity . . .°. «, gives specific relief by decree- 
ing the very thing to be done which was agreed to be done.” In 
all these extracts there is plainly enunciated the fact which lies 
at the bottom of the doctrine of equitable specific performance ; 
viz., that money adjudged to be paid, whether by a court of 
law or by a court of equity, is damages, and nothing else; and 
the performance of some specific act other than the payment of 
money decreed by a court of equity, is called specific perform- 
ance. In the case of an action on a contract to pay money, 
the judgment is a judgment for damages, and nothing else, 
although the payment of money is the very act agreed to be 
done. But no one ever claimed that in such a case a court of 
law decrees specific performance, or that a court of equity will 
interfere at all, unless some particular state of facts gives the 
equity court jurisdiction. ‘‘ When the claim is for damages 
only, a court of law is the only proper forum. True, a court 
of equity will sometimes give damages in lieu of specific per- 
formance of a contract: but that is only where it has obtained 
jurisdiction of the cause on other ground.”' Did any one ever 
hear of a court of equity decreeing payment of money on the 
ground that this was a decree for specific performance in con- 
tradistinction to the judgment for damages which could be 
given by a court of law? And where a contract was merely 
for the payment of money, can any one show a case where a 
court of equity has taken cognizance of it at all, unless on some 
special circumstances ? 

But supposing that courts of equity should interfere in the 
cases of contracts of the class we are now considering ; grant- 
ing them jurisdiction, what would be the utmost extent of the 
relief which they could possibly give? Would it be anything 
but the payment of money? ‘These contracts are for the pay- 
ment of so many ‘‘dollars” in gold dr silver. If courts of 
equity should decree the payment of so many gold dollars, 
what would they decree but the payment of money? And how 
is this a decree of specific performances? No case can be 
shown authorizing a court of equity, any more than a court of 
law, to make a decree for the payment of anything but dv/lars. 
The statute hinders an equity court as well as a law court from 
making any distinction between different kinds of dollars. And 
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this decree for the payment of dollars would be a decree for 
‘6 damages.” : 

When it is asked that a court of equity should, besides giving 
a decree for the payment of money, also direct the kind of 
money in which the payment should be made, the court is 
asked not to make a new kind of decree, but to give directions 
about the execution, or the manner of satisfying it. 

All the trouble comes from the one fact, that the statute 
makes two kinds of money, one of which is in fact of very 
much less value than the other, and makes them in law equiva- 
lent; and this statute affects any order for the payment of 
money, whether made by a court of law or by a court of equity. 
This trouble is one which was designedly placed beyond the 
remedial powers of a court. The only remedy is legislative. 

But it is claimed that ‘* gold and silver are commodities the 
value of which is estimated by the value of other things, in the 
same manner as that of the latter is estimated by the value of 
gold and silver.” Uncoined gold and silver, or even coined 
gold and silver, may be articles of trade, or ‘* commodities,” by 
the praciice of merchants; but the point material for our dis- 
cussion, and which is the same discussed in the extract from 
Carpenter v. Atherton, just given, is not whether gold in the 
view of merchants is a commodity, but whether a promise to 
pay ‘‘ dollars” in gold is, in the view of a court, anything else 
than a promise to pay money. ‘These promises, which are now 
under consideration, are not promises to deliver a certain 
weight of gold. Such contracts might reasonably be consid- 
ered contracts of a different kind. Yet even then there would 
be no equitable remedy. A court of law would give as dam- 
ages the market price of gold at the proper time, and a court 
of equity would not interfere. But these contracts under con- 
sideration are merely contracts to pay money. To give any 
shadow of ground for equitable interference, this proposition, 
that these promises are promises to pay money, must be directly 
denied. What is necessary is, not a mercantile or politico- 
economical discussion of what gold is, but a determination as 
a point of law of what a promise to pay a ‘‘ dollar” in gold 
is. 

No one denies that before the legal tender act, gold coin 
was money, and a promise to pay gold dollars was a promise 
to pay money. Gold and silver coin were money before the 
constitution, and were recognized as such by the constitution. 





1 Carpenter v. Atherton, 13 Am. Law Reg. 227. 
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By the constitution power was given to congress not to say 
what should be money, but to coin what already was money, 
and to regulate the value thereof. After congress had passed 
the various acts establishing the mint, and regulating the 
weights of gold and silver coins, no one denies that a promise 
to pay ‘‘ gold dollars” was a promise to pay money, and noth- 
ing else. What, then, was the effect of the legal tender act in 
this respect? It did not touch the matter of gold and silver 
coin ; it simply made a new kind of money. It made treasury 
notes money as well as gold and silver coin, or purported so to 
do. It did not make what was money not money, but made 
what was not money, money. Even the California court, in 
Carpenter vy. Atherton, says, ‘* Whatever, in the estimation of 
men engaged in monetary transactions, may be the difference 
in value between gold and silver money and paper currency 
of government of the same denominations, we cannot judicially 
say that a gold or silver dollar is of greater or less value than 
a United States note of the same denomination.” Do they 
mean to say it mercantilely, or in a Pickwickian sense? 

Courts of equity, when they do decree specific performance, 
do so on the ground ‘‘ that damages in the particular case do 
not afford a complete remedy.”' But this is a case where dam- 
ages is the only remedy that could possibly te given by any 
court. This is a case where they ask not for the performance 
of some act other than the payment of money, not for specific 
performance in distinction from damages, but where they ask 
simply a greater amount of damages than a court of law will 
give them; a different kind of damages. The only trouble is 
beyond the reach of the courts. Congress, if the legal tender 
act is constitutional, and we assume it to be so, has made two 
kinds of money, and said they shall be the same thing; and no 
amount of judicial reasoning will get us out of the difficulties 
thereby introduced. 

These contracts cannot come under the jurisdiction of an 
equity court, for not only is damages a sufficient relief, but it 
is the only relief which any court can possibly, from the nature 
of the case, give. The payment of money in these cases may 
be, in point of fact or value, specific performance, but in law 
it is damages in an action of assumpsit. 

The purpose of the legal tender act was simply to make 
paper dollars the complete legal equivalent of gold dollars. 





1 Story Eq. Jur. § 717. 
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Consequently the court, in Shoenberger v. Waits,’ held that 

aper currency was good tender in lieu of specie, in case of a 
feed made betore the act of congress, conditioned for payment 
in specie, current gold and silver money of the United States.” 
The bond also provided ‘* that no existing law or laws, and no 
laws which may hereafter be enacted, shall operate, or be con- 
strued as operating to allow payment to be made in any other 
kind of money than that above designated. ‘* The said obligors 
expressly waiving the benefit derived, or to be derived from 
such law or laws.” The court held that the parties could not 
by such means avoid the operation of the act. 

But the legislature of California have passed an act called 
the ‘* Specific Contract Act,” authorizing courts, in contracts 
for payment of any particular kind of money, to give judgment 
‘for that kind of money, and directing that the execution shall 
follow the judgment, and that the sheriff shall refuse to receive 
any other kind of money in satisfaction of the judgment, or in 
case of a levy and sale. 

This act is, surely, designed simply to enable parties, by 
inserting the words ‘‘ payable in gold,” to avoid the effect of 
the United States Act. In Shoenberger v. Watts, above cited, 
the court uses the following language :—' 

‘* Not so, says the creditor; by the magic of a few words 
in this paper, I will create a debt, and impose an obligation to 
which the enabling and beneficial provisions of the statute shall 
not be applicable, . . . . which must be paid in a particular 
way of my own choosing, .... . whatever may be its effect 
in depriving my debtor of the choice given him by act of con- 
gress”; and the court decides that the words are ineffectual. 
If the United States act is constitutional, will any one pretend 
that it is not as completely supreme as regards State laws as it 
is with regard to individual acts? Can it be evaded any more 
by the ‘* magic” of legislative words than by that of an individ- 
ual’s words? As Judge Ware, in the case last cited, says,— 
‘¢ Surely this is to run counter not only to the spirit, but to the 
very letter of an act whith applies in terms to all debts without 
excepting any, or in any way providing or ‘implying that there 
may or can be a right to create debts to which it shall not 
apply.” The principle which would hinder such a law as the 
specific contract act from being valid, in case the act of con- 
gress is so, is the most familiar in the law. ‘ 





1 Shoenberger v. Watts, 1 Am. Law Reg. 553, 557. 
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The upholders of a ‘‘ specific contract” law, as it is called, 
are in a position that seems like a dilemma. This act, if it 
does anything, enables men, by inserting the words ** payable 
in gold,” to avoid utterly the effect of the act of congress. If 
the act of congress is constitutional, the California act would 
seem to be unconstitutional ; if the act of congress is uncon- 
stitutional, the California act would seem to be needless. It 
seems objectionable. 


RECENT AMERICAN DECISIONS. 


Supreme Court of the United States.—Dec. Term, 1864. 


THe PEeopLe OF THE STATE OF New York ez rel. THE 
BaNK OF THE COMMONWEALTH, PLAINTIFFS IN ERROR, 
v. THe CoMMISSIONERS OF TAXES AND ASSESSMENTS OF 
THE City AND County oF New York. 


Banks having capital invested in stocks of the United States are not liable 
to taxation, upon the capital so invested, under a law of the State where they 
are established, which imposes a tax on “a valuation equal to the amount of 
their capital paid in or secured to be paid in.” 


Netson J. delivered the opinion of the court. 

This is a writ of error to the Court of Appeals of the State 
of New York. 

The question involved is, whether or not the stock of the 
United States, in which the capital of the Bank of the Com- 
monwealth is invested, is liable to taxaticn by the State of New 
York under an act passed by its legislature 29th April, 1863 ; 
or, to state the question more directly, whether or not that act 
imposes a tax upon these stocks thuseinvested in the capital of 
the bank. 

A case between this bank and others, in the city of New 
York, and the Commissioners of Taxes, came bef re this court 
at the December term, 1862, in which it was determined that 
‘the capital of the banks invested in the stocks of the United 
States were not taxable under the State laws. The case is re- 
ported in the 2d Black, 620. The act of the legislature under 
which the tax was then imposed, provided that the capital stock 
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of every company liable to taxation, &e., ** shall be assessed at 
its actual value, and taxed in the same manner as the other per- 
sonal and real estate of the country.” It appeared in that case, 
that a large portion of the capital of the banks was invested in 
United States stocks and owned by them, and which had been 
assessed and taxed by the commissioners. The court, for the 
reasons stated in the opinion, held that the tax was a tax upon 
the stock; and which, being exempt from Sta‘e taxation by 
the settled law of this court, was illegally imposed. 

The statute under which the present case has arisen has been 
passed since the above decision, and is as follows: ‘* All banks, 
banking associations, &c., shall be liable to taxation on a ra/ua- 
tion equal to the amount of theirscapital stock paid in, or secured 
to be paid in, ani their surplus earnings, &c., in the manner 
now provided by law,” &c. 

It will be remembered that the previous act, the act of 1857, 
directed that the capital stock of the banks should be assessed 
and taxed at its actual value. By the present act, as is seen, 
the tax is imposed on a valuation equal to the amount of their 
camital paid in, or secured to be paid in, Sc. 

Looking at the two acts, and endeavoring to ascertain the 
alteration or change in the law from the langunge used, the 
intent of the law makers would seem to be quite plain ; namely, 

a change simply in the mode of ascertaining or fixing the 
sienel “of the capital of the banks, which is made the basis of 
taxation. By the former the actual value of the capital, as 
assessed by the commissioners, is prescribed. By the latter the 
capital paid in, or secured to be paid in, in the aggregate, is the 
valuation prescribed. By the former the commissioners were 
bound to look into the financial conditions of the banks, into 
the investments of their capital, losses and gains, and ascertain 
the best way they can the sum of present value as the basis of 
taxation. By the latter they need only look into the condition 
of the banks in order to ascertain the amount of the capital 
stock paid in, or secured to be paid in; and this sum, in the 
aggregate, will constitute the basis. 

The rule of the present law is certainly more simple and'fixed 
than that of the former, and much less burthensome to the 
commissioners or assessors, and in its practical operation is, 
perhaps, as just. The former mode involved an inquiry into 
the whole of the financial operations. of the bank, its several 
liabilities and its available resources, often a complicated and 
difficult undertaking, and, at best, of uncertain results. 

In order more fully to comprehend the meaning of the lan- 
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guage used in the act of 1863, it may be well to refer, for a 
moment, to the system of the general banking law of 1838, 
and the amendments of the same, under which these institutions 
have been organized. 

Any number of persons may associate to establish a bank 
under this law, but the aggregate amount of capital stock shall 
not be less than $100,000. 

The instrument of. association must specify, among other 
things, the amount of the capital stock of the association, and 
the number of shares into which the same shall be civided. It 
may also provide for an increase of their capital, and of the 
number of the associates, from tee to time, as may be thought 
proper. * 

The association is required to rae with the superintendent 
of the bank department stocks of the State of New York or of 
the United States, or bonds and mortgages upon real estate, at 
a prescribed valuation, before any bills or notes shall be issued 
to it for circulation as currency. Nor can it commence the 
business of banking until these securities have been deposited 
to the amount of $100, 000. The public debt, and-bonds and 
mortgages, are to be held by the superintendert exclusively for 
the redemption of the bills and notes put in circulation as 
money until the same are paid. And it is made the duty of 
the superintendent not to countersign any bil!s or notes for an 
association to an amount, in the aggregate, exceeding the 
public debt, or public debt and bends and mortgages so 

pledged. 

It is true, the associations are not obliged to invest more of 
their capital paid in in stocks, or stocks and ‘bonds and mortgages, 
than is required as security, with the superintendent, for the 
bills and notes delivered for circulation as currency. The in- 
vestment, however, cannot be for a less amount than $100,000. 
It may exceed that limit. But this reference to the system 
shows that however large the amount of the capital of - the 
association, fixed by its articles and paid in, the whole or any 
part of it may be lawfully invested in these stocks. The whole 
need, not be used as a pledge for the redemption of the bills or 
notes as currency, as the issuing of these for circulation is only 
one branch of the business of banking. The banks, therefore, 
were but obeying the injunction of the law in investing the 
capital paid in in these stocks. 

Now, when the capital of the banks is vaquiead or authorized 
by the law to be invested in stocks, and among others, in 
United States stock, under their charters or articles of associa- 
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tion, and this capital thus invested is made the basis of taxation 
of the institutions, there is great difficulty in saying that it is 
not the stock thus constituting the corpus or body of the capital 
that is taxed. It is not easy to separate the property in which 
the capital is invested from the capital itself. It requires some 
refinement to separate the two thus intimately blended to- 
gether. 

The capital is not an ideal, fictitious, arbitrary sum of money 
set down in the articles of association, but in the theory and 
practical operation of the system, is composed of substantial 
property, and which gives value and solidity to the stock of 
the institution. It is the foundation of its credit in the business 
community. 

The legislature well knew the peculiar system under which 
these institutions were incorporated, and the working of it ; and 
when providing for a tax on their capital at a valuation, they 
could not but have intended a tax upon the property in which 
the capital had been invested. We have seen that such is the — 
practical effect of the tax, and we think it would be doing 
injustice to the intelligence of the legislature to hold that such 
was not their intent in the enactment of the law. 

We will add, that we have looked with some care through 
the statutes of New York relating to the taxation of moneyed 
corporations, including the act of 1823, in which the first mate- 
rial change was made in the system, the act of 1825, the 
revision of 1830, the acts of 1857 and of 1863, and it will be 
seen, in all of them, that the tax is imposed on the property 
of the institutions, as contra-distinguished from a tax upon 
their privileges or franchises. Since the act of 1825, the 
capital has been adopted «s the basis of taxation, as furnishing 
the best criterion of the value of the property of which these 
institutions were possessed. Under their charters or articles of 
association, this amount was’ paid in or secured to be paid in 
by the stockholders or associates, to the corporate body, or ideal 
person, constituting the capital stock to be managed and dis- 
posed of by directors or trustees in furtherance af the objects 
and purposes for which the institutions were created. It con- 
stituted the fund raised by the corporators, with which the 
institutions began and carried on the particular business in 
which they were engaged. The injunction of the charters which 
required this capital to be paid in, made it necessarily substan- 
tial property. The amount might fluctuate according to the 
good or ill fortune of the enterprise. It might become en- 
hanced by gains in business, or diminished by losses; but, 
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whether the one or the other, the tax in contemplation of the 
legislature and of the charters, was imposed on the property of 
the institution consisting of its capital. In case of a permanent 
loss, a remedy against grievous taxation was always at hand, 
by a reduction of the capital. 

Having come to the conclusion that the tax on the capital of 
the Bank of the Commonwealth is a tax on the property of the 
institution, and which consists of the stocks of the United 
States, we do not perceive how the case can be distinguished 
from the cases heretofore before the court, and reported in the 
2d Black, 620. 

The judgment of the court below is reversed, and the cause 
remitted, with directions to enter judgment in conformity witn 
this opinion. 


Supreme Court of Massachusetts. 
January Term, 1865. 


THe CoMMONWEALTH v. Herman Haupt. 


the Treasurer of the Commonwealth was directed, by an Act passed in 
1854, to issue bonds to certain parties for a specified amount, which might be 
expressed in the currency of Great, Britain. In computing the amount $4.44 
was assumed as the eqivalent of a pound sterling; and delivery of bonds to 
the amount required as so computes, was made to the defendant, by order of 
the party to whom the same were directed to be issued by statute. 

eld, 1. That $4.84 is the true value of the pound sterling. 
. That an action lay to recover from the defendant the excess so received 
y him. 


This was an action brought by the Commonwealth to recover 
a large sum of money alleged to have been overpaid to the de- 
fendant by the Treasurer of the Commonwealth. By Act of 
1854, c. 226, the Commonwealth undertook to advance to the 
Troy and Gyeenfield Railroad Company $2,000,000, to aid in 
the completion of its railroad. It was provided that payment 
should be made, in instalments, in bonds of the Commonwealth, 
which were to be issued in federal currency, or to be expressed 
in the currency of Great Britain. These bonds were issued 
from time to time by the Treasurer, and were delivered to the 
defendant, who was contractor with the company for the build- 
ing of their railroad. In computing the amount of the bonds 
to be issued, $4.44 was assumed as the equivalent of a pound 
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sterling. The action was brought to recover back the amount 
alleged to be so overpaid. 

Duight Foster for the Commonwealth. 

This suit is brought to recover back an alleged over-payment 
out of the State Treasury. 

By the terms of the loan acts in favor of the Troy and 
Greenfield Railroad Company, the Treasurer of the Common- 
wealth is to issue State scrip ‘‘ for the sum of two million of dol- 
lars, which may be expressed in the currency of Great Britain, and 
may be -payable to the bearer thereof in London,” with five per 
cent. interest; ‘‘ or the said scrip may be issued in federal cur- 
rency, payable in Boston, as the directors of the company shall 
elect when they apply for each and every issue of said scrip.” 
St. 1854, c. 226, § 1; St. 1859, c. 117; St. 1860, c. 202. 

I. To compute the puund sterling at $4. 44 was a plain mis- 
take. 

The equivalent in coin for a pound sterling, or English sov- 
ereign, is about $4.90 American coin. $4.44 was originally 
the custom-house value of the pound sterling fixed by statute. 
U.S. St. March 2, 1799, §61; 1 U.S. St. 673. 

But this rate was, in 1842, changed to $4.84. U.S. St. 
27 July 1842, §1; 5 U.S. St. 496. 

English coins were formerly a legal tender by weight. U.S. 
St. March 2, 1799, § 74; U.S. St. 28 June, 1834, §1; 4U.5S. 
St. 400. 

They ceased to be a legal tender in 1857. U.S. St. 21 
Feb. 1857, §3; 11 U.S. St. 163. 

There never was any legislation by which $4.44, or any 
other sum, was the legal par of exchange. ‘** The mode still 
adhered to by many, of quoting exchange between the United 
States and London on that basis, is both obscure and absurd ;” 
and the assumption that the true value of the pound sterling 
was fixed by law at $4.44, which was never well founded, has 
had, for many years, no pretence of foundation. Schermerhorn 
v. Talman, 14 N. Y. 94, 

In converting dollars into pounds, the treasurer ought to 
have made his computation either upon the coin equivalent of 
the pound or sovereign in dollars, or else upon the price of 
exchange at the time. By either mode the pound is equal to 
$4.90, or thereabouts. 

II. Upon such an over-payment by mistake, the excess may 
be recovered back. 

It was a mistake by the treasurer, leading him to issue a 
greater amount of scrip than Haupt was entitled to receive; a 
VOL. XXVIL No. IL. 6 
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mistake, of ‘fact, in computation: the mistake of an agent, au- 
thorized only to issue a certain amount of scrip, who has ex- 
ceeded his authority. Cor vy. Prentice, 3 Maule & Sel. 349; 
Balt. § Susq. R. R. v. Faunce, 6 Gill. 68; Johnson vy. Ruther- 
ford, 10 Barr, 455. 

Ill. The action is properly brought against Haupt, and not 
the railroad company ; because he received the money, and has 
not paid it over to any one, no: changed his condition with ref- 
erence to it. Jefts v. Yule, 10 Cush. 392. 

He received it to his own use under the contract with the 
corporation. 

And the over issue was an injury to the railroad, and in vio- 
lation of their rights as well as those of the State. It paid the 
contractor more money than he had earned, and was by his 
contract entitled to; and left less to be received from the State 
at a later period in the progress of the work. 

IV. Money had and received is the proper remedy, because 
the scrip was received as money, and is equivalent to it, and 
because it has been turned into money by Haupt. 

J. G. Abbott, and George E. Perry, tor the defendant. 

This is an action of contract, in which the Commonwealth 
seek to recover of the defendant certain alleged over-payments 
made to the Troy and Greenfield Railroad Company. The 
defendant claims he is not liable, because, 

I. There is no privity whatever between the Commonwealth 
and the defendant. The laws under which these payments 
were made (Stat. of 1854, chap. 226; of 1859, chap. 117; 
and of 1860, chap. 202) provide for the delivery to the Troy 
and Greenfield Railroad Company of certain obligations of the 
Commonwealth, payable at a future time, for which that cor- 
poration were to give the Commonwealth a bond, secured by a 
mortgage of their whole property, conditioned ‘‘ to indemnify 
and save harmless the Commonwealth from all loss or inconve- 
nience on account of said scrip; and that said Company shall 
well and truly pay the principal sum of said scrip when the 
same becomes due, and the interest thereon semi-annually, as 
the same shall fall due.” Stat. of 1854, sec. 5. 

This bond and mortgage were duly executed and delivered 
to the Commonwealth. Subsequently, upon proper evidence 
satisfactory to the Governor and Council, the corporation, 
under said laws, became entitled to receive scrip, payable in 
our currency, or in the currency of Great Britain, at their 
election ; and the corporation elected to have the scrip payable 
in the currency of Great Britain, and the officer of the govern- 
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ment reduced the sum in our currency to pounds sterling, by 
estimating the pound sterling as equal to $4.44. The corpora- 
tion then gave an order on the Commonwealth, in favor of the 
defendant, for the scrip so made payable; and it was delivered 
to him thereon. 

Upon what principle, if all other obstacles are removed, is 
the defendant to be holden to the Commonwealth for the differ- 
ence between the $4.44 and the actual equivalent of the pound 
sterling in this market? No payment was made to him; there 
was no contract between him and the Commonwealth; he in 
no way contributed to the mistake, if there was one ; he merely 
received the scrip in payment of a debt due him from the cor- 
poration, and disposed of it for what he could get, before ary 
notice was given of a mistake. 

If there is any liability, it is on the part of the railroad cor- 
poration : the contract between the corporation and defendant 
does not affect the relations or obligations of the latter to the 
Commonwealth. : 

II. There is in the facts found, no liability either of the rail- 
road corporation or the defendant. 

1. There was no mistake of fact whatever ; the scrip was not 
issued, estimating the pound sterling at $4.44, by any mistake 
of fact; all the facts bearing on the question were as well 
known then as now; there was no concealment, misapprehen- 
sion, or mistake: if there was any error, it was one of judg- 
ment on the part of the plaintiff’s agents, for which neither the 
corporation nor the defendant are liable. ! 

2. The agents of the plaintiffs were not in error in their 
computations : they followed the rule adopted under like cir- 
cumstances in the case of the Western R. R. Co., and other 
railroad corporations, to whom scrip has been issued. 

They followed, also, the provisions of the federal law upon 
the subject, which provides that, in estimating the pound ster- 
ling, it shall be reckoned at $4.44. Stat. of Congress, March 
2, 1799, sec. 61. 

III. Whether the computation of the plaintiff’s agents was 
right or wrong, it makes no difference with the Commonwealth. 
They advance no money,—only promises; and the railroad 
corporation assume to pay those promises, and indemnify the 
Commonwealth from them, whether the pound sterling is esti- 
mated at one or another sum in our currency. Non constat 
that the Commonwealth will ever be called on to pay their 
scrip. 
1V. The Commonwealth cannot recover in this action for 
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over-payment of money, for they have paid no money whatever, 
and non constat they ever will pay any upon their promises to 


The mistake on the part of the Commonwealth is in suppos- 
ing they can maintain an action to recover back money as paid 
by mistake, when no money ever was paid, and when the court 
cannot say that any ever will be paid. 

If the corporation perform the condition of their bond, then 
the Commonwealth will never pay, or be called on: even if the 
corporation fail to perform, the State may never pay. At any 
rate, they cannot call for a repayment of money they have 
never paid. 

If there was a mistake in issuing the scrip, the only remedy 
was, before it was negotiated, to have demanded it back, or 
deducted the amount in the next issue. If any action lies, it is 
not this one to recover back money paid by mistake. 

V. This action cannot be maintained until a demand has 
been made. The defendant is not liable to an action when his 
liability arises entirely from the mistake of the plaintiff’s agents, 
without any fault on his part, until a demand has been made 
upon him. 

Hoar J. This suit is an interesting and important one 
from the nature of the questions which arise in it, and from the 
large amount of property involved; but its decision depends 
upon the just application of familiar principles. It is brought 
to recover the value of a certain scrip issued by the Common- 
wealth in aid of the construction of the Troy and Greenfield 
Railroad, which it is now claimed was delivered to the defen- 
dant by mistake, and has been converted into money by him. 
By the provisions of Stat. 1854, c. 226, confirmed and modi- 
fied by Stat. 1859, c. 117, and Stat. 1860, c. 202, the treas- 
urer of the Commonwealth was ‘‘ authorized and instructed to 
issue scrip in the name and behalf of the Commonwealth, for 
the sum of two millions of dollars, which may be expressed in 
the currency of Great Britain, and may be payable to the 
bearer thereof in London,” ‘ or the said scrip may be issued in 
federal currency, payable in Boston, as the directors of the 
Troy and Greenfield Railroad Company shall elect, when they 
apply for each and every issue of said scrip ;” and to deliver 
the same to the treasurer of the company from time to time, 
in sums proportioned to the progress of the work of construct- 
ing the railroad and tunnel, ascertained and certified under the 
conditions prescribed in the several statutes. By the contract 


which the railroad company made with the defendant for the 
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construction of the road and tunnel, he was to receive all the 
scrip which should be issued by the Commonwealth, and orders 
were drawn for its delivery to him from time to time, as it 
became due. The amount for which the scrip was to be issued 
was ascertained and fixed in federal currency ; and the election 
was made to receive it in each case in scrip to be ‘* expressed 
in the currency of Great Britain, and payable in London.” In 
changing the sum from federal currency to the currency of 
Great Britain, the treasurer of the Commonwealth reckoned 
the pound sterling as equivalent in value to four dollars and 
forty-four cents of federal currency, and delivered to the defen- 
dant, from time to time, amounts of scrip ascertained upon that 
basis of computation. The defendant allowed to the railroad 
company the several sums for which the scrip was taken of the 
Commonwealth, and converted the bonds into cash for the best 
price he could obtain in the market, which he avers was less 
than their par value. : 

The first question is, was there a delivery of property to the 
defendant by mistake, to which he was not entitled, and which 
he received without consideration? Upon this question we 
can have no doubt. The duty of the treasurer, acting on 
behalf of the Commonwealth, was simply ministerial, and pre- 
cisely defined by law. He was to compute the equivalent of a 
certain number of dollars in pounds sterling, and to issue scrip 
for the number of pounds thus ascertained. If, by a mistake 
in computation, he issued scrip for more than such an equiva- 
lent, he exceeded his authority. He had no right to deliver 
the excess, and the defendant had no right to receive it. The 
basis of computation was equally open, and known to both. 
If it was erroneous, and the defendant knew it, it was a fraud- 
ulent act on his part to accept the excessive amount. If he 
did not perceive the error, it was a case of mutual mistake. 

But the defendant denies that there was any error; and now 
contends that there is no legal standard by which the relative 
value of a pound sterling and a dollar is fixed in this Common- 
wealth; that it was a matter of estimate, to be determined by 
the treasurer, or by agreement of both parties; and having 
once been settled in good faith, is not afterward to be dis- 
turbed. 

It is a sufficient answer to this proposition, that whatever 
may be the just standard of comparison between the two cur- 
rencies, and however it is to be ascertained, it is apparent that 
one was adopted which was wholly inadequate and enormous. 
The parties agree that during the whole period within which 
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the deliveries of sterling scrip were made to the defendant, the 
equivalent for the pound sterling in this market was more than 
four dollars and forty-four cents. The value affixed to the 
gold sovereign of England, which is the coin representing the 
pound sterling, by the law of the United States, in payments 
to or by the treasury, and in appraising merchandise at the 
custom-house, was then, and still is, four dollars and eighty- 
four cents. U.S. Stat. 1842, c. 66; 5 U.S. Stat. at Large, 
p- 496. Before the year 1857, gold sovereigns were a legal 
tender by weight, at a rate fixed by law in proportion to their 
fineness, as determined by an annual assay at the mint. By 
the Statute of the United States of 1857, c. 56, all acts autho- 
rizing the currency of foreign gold and silver coins, and making 
them a legal tender in payment of debts, were repealed ; but 
the director of the mint was required to cause assays of them 
to be made from time to time, to determine their average 
weight, fineness and value, and to embrace in his annual report 
a statement of the results thereof. 11 U.S. Stat. at Large, 
p- 163. The annu:l report of the director, in obedience to 
this law, has shown the average value of the English gold sov- 
ereign, as compared with our own gold coin, to be $4.84-48 ; 
and the average valuc at which they are taken at the mint for 
re-coinage, to be 4.82-06. The current price of sovereigns 
in the money market, usually somewhat higher, is affected by 
the temporary demand for them, and by the rates of exchange. 
It is manifest, therefore, that the treasurer did not correctly 
express in the currency of Great Britain the number of dollars 
in scrip which he was authorized to deliver, and which the 
defendant asked him to deliver. By a misapprehension of his 
duty, he made the sum grossly excessive. He adopted as the 
basis of calculation a sum which had no legal or commercial 
relation to the computation to be made. He took what is 
called, among merchants and bankers, ‘* the par of exchange,” 
a current phrase which has no other meaning than the value of 
the pound sterling, formerly fixed by law for purposes of 
revenue. But the. statute under which he was acting no more 
contemplated such an arbitrary and conventional stardard, 
than it did the mere numeral transfer from one currency to the 
other, dollar fur pound. 

We do not see that the mistake under which these parties 
acted was substantially different, in its nature or legal conse- 
quences, from that which occurs when there is an agreement to 
deliver a certain quantity of an article, and a wrong mea:ure is 
used: as if, for example, a measuring tape were taken, one 
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side of which was divided into the surveyor’s measurement of 
chain and links, and the other into feet; and the links were to 
be applied in ascertaining the quantity, supposing them to be 
feet. Or perhaps a nearer analogy would arise if the treasurer 
had mistaken the pound sterling for the pound which was once 
a unit of value in this Commonwealth, of twenty shillings, of 
which six were equivalent to the federal dollar. 

We do not think the rate of exchange was to be considered, 
because, although the scrip was payable in London, it was not 
to be paid for thirty years; and there could be no means of 
determining what difference in value the difference in exchange 
would produce at the end of that time. The election given to 
the company to take the same sum either in federal currency or 
in that of Great Britain, may, besides, give some countenance 
to the presumption that the legislature intended to give them 
the advantage, if any there were, which the fluctuations in 
exchange might occasion. 

That money paid or property delivered, under a mutual 
mistake, may be recovered back, in a proper form of action, 
between proper parties, is a principle of law so elementary and 
well settled, that it hardly needs the citation of authorities. 
Appleton Bank v. McGilvray et al., 4 Gray, 578; Cor v. 
Prentice, 3 M. &. 8. 344. In Bayer v. Peck, 2 Denio, 108, 
the mistake was made by a person employed to cast the interest 
on a bond who made annual rests, and thus computed interest 
upon interest ; and both parties took his computation as accu- 
rate; but it was held that the overpayment might be recovered 
back. 

The next ground taken in defence is, that the Commonwealth 
have suffered nothing by the mistake, hieunes they have merely 
issued promises to pay ; and it is not to be presumed that they 
will ever be called on to pay anything, because they have the 
,indemnity of the railroad company. But we cannot see how 
the railroad company can be held liable to pay for scrip which 
was issued to their contractor by mistake, which they had not 
authorized him to receive; which was not due to to them under 
the contract with the Commonwealth, and which has not gone 
to their use. - The excess has gone to the defendant’s use, 
without diminishing the amount which the Commonwealth is 
under obligations to advance, as the work goes on hereafter. 
Where money has been paid by mistake, it may be recovered 
back in an action for money had and received to the plaintiff’s 
use. And although the person who receives it may be only an 
agent, the action may be maintained against him, if he has not 
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paid it over to his principal, or otherwise altered his situation 
respecting it before he has notice of the error. If a man sent 
his servant te a bank with a check for a hundred dollars in 
payment of his wages, and the cashier by mistake should pay 
out eleven ten dollar bills, the bank could certainly recover 
back the ten dollars overpaid in an action against the servant. 

But the objection is made that this form of action, for money 
had and received, will not lie for anything but money, and that 
the bonds which were issued were not money, but only evi- 
dences of debt. The obvious answer is, that the defendant 
acquired no property in the bonds which were delivered to him 
in excess of the amount to which he was entitled. It would 
have been his duty to return them, if they had been demanded 
of him, before he disposed of them. The essence of the trans- 
action is, that he has received by mistake obligations of the 
State, which he has converted into money. They wére not 
his, and the money he has received for them was money re- 
ceived to the use of the party whose property he sold, having 
received it without consideration under a mistake of computa- 
tion. If the defendant is right in supposing that, if he had 
not sold them, the action would have been in the nature of 
trover, and a demand necessary before bringing the action, yet, 
having sold them, the owner may waive ‘the tort, ratify the 
sale, ‘and maintain an action for money had and received for 
the proceeds. Lamine v. Dorrell, 2 Ld. Raym. 1216. 

The case will therefore be sent to an assessor, according to 
the agreement of the parties, to determine how much scrip was 
delivered to the defendant by mistake. To ascertain this it 
will be necessary to decide at what rate the pound sterling 
should have been computed as an equivalent to federal cur- 
rency. In Adams v. Cordis, 8 Pick. 260, where a trustee 
was charged in a suit here for a debt to be paid in England, 
‘*the par of exchange,” that is, the rate at which the pound, 
sterling was reckoned at the custom-house under the existing 
law of the United States, was taken by the court as the stan- 
dard for estimating in federal currency the debt which was due 
in pounds sterling. And nothing was allowed in addition for 
exchange in computing the damages. And in the recent case 
of Otis, Ev’r, v. Coffin, 7 Gray, 511, decided in 1856, where 
it appeared that money invested in this country was ordered by 
a testator to accumulate until it amounted to £20,000, the 
court decided that it should be computed at $4.41 to the pound, 
and was therefore to be fixed at $88,888.88 ($88,500), and 
no more. The will was made in 1839, and the testator died 
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the same year, before the statute fixing the custom-house value 

of the pound sterling at $4.84 was passed. The counsel for 

one of the parties claimed that ‘‘ the established par of ex- | 
change, $4.44,” should be taken as the measure of the pound : 
sterling, and nothing appears to have been said to the contrary gy 
by the other counsel in the cause; nor was the change in the 
value for revenue purposes made by the statute of 1842 alluded 
to by the counsel or the court. Applying the doctrine of these 
cases, we think it must be regarded as the rule judicially 
adopted, to take as .the value of the pound sterling, where no 
standard has been agreed on, the value at which it is provided 
by law that it shall be taken and paid at the national treasury. 
The assessor will therefore fix the pound sterling at $4.84. 

The value of the pound sterling, in calculating the rates of 
duties, was fixed at $4.80 by the statute of 1832, c. 227, § 16. 
The statute of 1842, fixing it at $4.84 for all purposes of ‘A 
revenue and of payments to and from the treasury, followed . 
somewhat tardily the change in the value of our national gold 
co:nage, which took effect in July. The true par of exchange 
between two countries is the equivalent of a certain amount of i 
the currency of the one in the currency of the other, supposing i 
the currency of both to be of the precise weight and purity fixed 
by their respective mints. —McCulloch’s Com. Dict. tit. Par of 
Exchange. Or in another form, it is the amount which the if 
standard coin of either country will produce when coined at j 
the mint of the other. Measured by this rule, the value of the 
pound sterling varies very little from the value given it by the : 
United States for purposes of revenue and treasury payments ; i 
and the value of $4.84 may therefore be adopted as the rule in 
courts of justice with results substantially equitable. 

The excess of scrip issued being ascertained upon this basis 
of computation, the Commonwealth will be entitled to recover 
the sum for which it was sokl by the defendant, with interest ‘ 
from the date of the writ. In an action for money had and 
received, the commencement of this suit is a sufficient demand. 
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Supreme Court of Pennsylvania. 


James LAUGHLIN, TrusTEE, &c., v. F. Lorenz, ADMINIS- 
TRATOR, ET AL. 


1, The personal representatives of a deceased partner may carry on the 
business for and bind his estate, where a covenant to that effect existed 
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in the articles of copartnership, or he directed by will that it should be done. 
2. Where the ae of closing the business of the firm is by the creation 
of anew one composed of the surviving partner and the representatives of 
the deceased, the creditors of the new firm are clothed with the equities of that 
firm against the estate of the decedent arising out of the payment by the new 
firm of the debts of the old. 


In Equity. Appeal from the District Court of Alleghany 
County. 

Opinion by AcNnEw J. 

In the articles of copartnership between Frederick Lorenz 
and Thomas H. Stewart companing the firm of Lorenz, 
Stewart & Co., was decided upon by the survivor, T. H. 
Stewart, and the administrators of F. Lorenz. The opposed 
presumption is not rational. It cannot be believed that the 
administrators tosk no notice of the formation of the new firm, 
of which one of the administrators and a son and legatee of 
Lorenz’s were members, of its occupancy of the property of 
the old firm and appropriation of stock and material, the col- 
lection and payment of its debts, and suffered the survivor to 
embark afresh in business, using the entire assets of the old 
firm without a complaint or note of alarm. Gray, an admin- 
istrator, and a partner also in the new firm, stood where’ his 
eye was constantly upon the winding up of the affairs in which 
he had a sworn interest as the personal representative of Lorenz, 
while F. R. Lorenz, another administrator, was in the constant 
and daily habit of visiting the common office of the two firms 
where all the books were, and of inspecting them. 

Besides, the admissions of all the administrators, including 
Mr. Lorenz, come in aid of the inferences derived from the 
facts. Their assent to the mode adopted of closing the business 
of the old firm, was an act personal to themselves, and subject 
to the same rule of proof which belongs to other cases of per- 
sonal acts. Their joint settlement of an account claiming a 
credit for an unsettled outstanding interest belonging to the 
estate of Lorenz, in the hands of the new firm, and the pro- 
duction of evidence in support of it, by showing the relations 
between the old and new firms, were pregnant proof of both 
knowledge and assent. To this is added their exress recog- 
nition in their answers upon the attachment of the indebtedness 
of the old firm to the new. 

It is no sufficient reply to all this that the charges of the new 
firm against the old stand in the name of the surviving partner. 
As between the firms this was right. He was the party legally 
designated to represent the interests of the defunct firm, and 
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therefore the form of the charges was properly consulted in 
being made against him. But this affords no disproof of the 
fact as between the survivor and the representatives of Lorenz, 
that they united in this mode of closing the business of the old 
firm through the instrumentality of the new. The articles 

devolved upon them the duty of deciding upon the mode of 
closing the business, and with all this evidence of their adoption 

of this mode, and none whatever of any other mode, how can 

the conclusion be resisted that all did accede to it ? 

Nor is it a fair statement of the fact to say that Stewart, as 
surviving partner, by the terms of the articles of copartnership 
of the new firm, sold to it the stock, rented the works, and 
contracted with it for the collection and payment of the debts 
of the old.” In these articles he acted as a member of the new 
firm, and not in the capacity of the representative of the old. 
It is true his consent as such representative may be inferred 
from his entering as a member of the new firm into a common 
contract with the others concerning these affairs with the old. 
But the new firm acquired its title to the property and stock 
of the old, not through their articles of copartnership, but 
through acts outside of it. It follow ed, but did not precede the 
transfer. The case is therefore left to rest upon the very facts 
and circumstances relied upon by the master, for his conclusion 
that this mode of closing the affairs of the old firm had been 
decided upon by the survivor and the administrators. 

This fact being established, the whole argument of the whole 
appellant falls ; founded upon the want of power in the survivor, 
the abuse of his trust, and that he and the administrators 
became executors de son tort. 

It is a fallacy that a devastavit (if it be such) of actual 
administrators invested with lawful powers as such can be con- 
verted into the act of executors de son tort, or that they can be 
so characterized. They may be made liable for any devastavits 
they commit, but their rightful acts as administrators cannot be 
challenged. It is, therefore, an error to assume that when 
acting under the authority of a covenant of the deceased in 
relation to the settlement of his partnership affairs, all their acts 
are to be viewed with suspicion and distrust. The acts we are 
now considering is not the continuing of the partnership after 
Lorenz’s death, but it is the mode of closing its concerns. 

This mode was to be decided upon by. the administrators 
after the expiration of the partnership. The objections, there- 
fore, to the sufficiency of the account taken by the master, 
founded upon the alleged illegality of the acts and declarations 
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of the survivor and administrators, are not sustained. The evi- 
dence furnished by the bouks, vouchers, and testimony of Mr. 
Hersh, the clerk, taken in connection with the acts and decla- 
rations of all these parties, seem to be sufficient to sustain the 
report. 

It is urged that the individual estate of Lorenz is not liable 
for any debts contracted by the surviving partner in carrying on 
the business after his death. We cannot assent to the propo- 
sition that a covenant, for the continuation of a partnership for 
a reasonable period after death, is not binding on the estate of 
the dying partner, if assented to and carried out by the personal 
representatives. The covenant descends upon all who take the 
estate by succession, and will justify his continuing the business, 
whatever may be his own right to refuse to continue and to ° 
incur thereby personal liabilities as a partner. The covenant to 
continue and thereby to prevent loss following a sudden demise 
and winding up, is certainly no exception to the general rule 
which devolves contract liabilities upon the estate, and prefers 
creditors to those who are to succeed to the estate. There is no 
reason why such a covenant should be less binding than a bond 
of indemnity, or of suretyship where the breach happens after 
death ; or a covenant to do acts or pay money at a future day. 
It is not like a covenant between master and apprentice, involv- 
ing a personal qualification. The nature of the covenant 
excludes this consideration as waived in the contemplation of 
the parties in making the covenant. Nor is it one of those 
exceptional cases growing out of the nature of the subject mat- 
ter of the contract, or the relation of the parties. But the point 
has been solemnly decided upon full argument and mature con- 
sideration by this Court in Gratz v. Bayard, 118. & R. 41, 
that a partnership may be continued after death by an agree- 
ment to this effect, and that in such case death does not work 
a dissolution. To the authorities therein referred to, we may 
add Toller on Exr’s. 169; 7 Collyer on Part. 5, 6, 120, 121; 
Story on Part. § 196; Schofield y. Eichelberger, 7 Peters, 594; 
Burnell vy. Manderville, 2 Howard, 576; 2 Williams on Exr’s. 
1226-27 ; 1243-44. It flows as a corollary from this proposition 
that the assets of the deceased partner are liable to the debts 
created in the business, either generally or specifically, according 
to the nature nnd extent of the fund devoted to the continuance 
of the partnership. 

In Toller’s Law of Executors, 166-67, it is said the articles 
may contain a proviso for continuing the partnership, or the 
testator may by his will direct his executors to carry on his 
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trade after his death, either with his general assets, or appoint a 
specific fund to be severed from the general mass of his property 
for that purpose. This is the solution of all the cases cited in 
the paper book as adverse to the proposition stated. Burnell v. 
Manderville, 2 Howard, 560; ex parte Gardener, 10 Vesey, 
110; and Pitkin v. Pitkin, 7 Com. 307, are all instances of 
partnership continued by will, and a specific portion only of the 
estate appropriated to the continuance. Instead of denying the 
principle that the general assets may be liable, it is admit- 
ted in its full breadth, and in each case the decision is 
put upon the extent of the fund or portion of the assets 
devoted to the continuation of the partnership. The only dif- 
ference between these cases and er parte Richardson, 3 Maddon, 
138, is that in this last case the partnership agreement provided 
if one should die, he should name in his will a successor to con- 
tinue business on behalf of his estate, and the partner dying 
appointed his executors. But the decision in that case was put 
expressly upon the ground that all that was meunt to be left to 
carry on the trade was the capital invested, and that in all 
beyond ‘he executrix acted in breach of her trust. It was also a 
fact in the case that the two executors who were appointed in 
the will jointly with the executrix, refused to carry on the part- 
nership, aud renounced in consequence of her determination to 
proceed with it. 

In the present case neither the covenant nor the will of 
Lorenz, limited the fund to be made liable by the continuation 
of the partnership business after his decease; and we discover 
nothing, therefore, to restrain the general liability of his estate. 

It is contended that even if a balance be due by the old firm 
to the new, one-third of it is due by St wart to himself, and that 
equity forbids this sum to be collected from the estate of Lorenz. 
This, however, is neither a correct statement of the fact, nor 
the equity of the case. Stewart did not owe it to himself, but 
owed it to a firm, and the assets of this firm belong not to him, 
but to its creditors. It is averred in the bill, and not disproved 
or denied that the new firm of Lorenz & Co. became insolvent, 
and its property was sold by the plaintiff, while the assignment 
of this debt from the old to the new firm was expressly made to 
the plaiatiff to secure payment of the debts of the latter. 

It is also said, that the new firm can have no claim except 
upon the balance due Stewart, on a full settlemefit between the 
members of the old firm as partners, because the new firm acted 
as agent of the surviving partner. But the fact on which this 
position is founded fails ; for we have already seen that the new 











90 Recent American Decisions. 


firm was the instrumentality chosen by the administrators of 
Lorenz, as well as Stewart, to close up the business under the 
clause in articles of copartnership requiring this to be done. 

But in reference to both the points last mentioned, it is tobe 
added that the equity of the new firm entitling it to payment 
from the estate of all the partners in the old, does not rest 
alone on the selection by the survivor and the administrators of 
this mode of closing up. It is true that which constitutes the 
initiatory step for voluntary payment of the debts of another, 
creates no liability. But the request to pay being established 
by the mode thus adopted, the payment itself becomcs the true 
source of the equity; and the new firm, therefore, is clothed 
with the equities of the creditors of the old, whose debts have 
been paid. The debts paid were claims not only upon the 
assets of the old firfa, but upon the individual estate of each 
partner. It is this right to payment out of the estate of each 
partner with which the new firm became invested, and being 
insolvent can successfully prosecute in equity for the benefit of 
its own creditors. And to enforce it, it is no longer necessary 
to reply on the principle of equity, that a partnership debt is 
several as well as joint, and can be recovered out of the 
aesets of a deceased partner without proof of the insolvency of 
the survivor. This is clearly the modern doctrine as shown 
in 2 Williarhs on Ex’rs., 1240-41. But since the Act of 11th 
April, 1848, §§ 3 & 4, Brightly, 776-77, P. L. 6-7; the 
distinction between the primary liability of the survivor, and 
the secondary liability of the estate of the deceased partner, 
arising from the insolvency of the survivor, no longer exists 
in law or equity. A judgment may be executed, or suit 
brought against the executors or administrator of the deceased 
partner, without averring or proving insolvency or recovery 
against the survivor. There is, therefore, no legal barrier to 
the administration of any equity against the estate of the 
deceased partner, arising from the claims of creditors. Morris’ 
Appeal, 10 Casey, 411. 

These remarks cover all the positions taken by the appel- 
lant, and affirm the decree of the Court below. But we have 
been referred to a statement of the account as made by James 
J. Gray, one of the partners in the new firm, in 1860, to 
show that instead of a balance from the old firm to the new, 
of $48,046.94 in 1858, as found by the master, there was a 
balance of but $30,189.31, or, as stated in the written copy 
furnished us, $30,190.27. This discrepancy, however, chiefly 
arises from the rejection by the master of a credit to the ad- 
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ministrators of F. Lorenz, May Ist, 1860, of $19,618.58; 
the master adding that it is not insisted on. We might, per- 
haps, discover a reason for the rejection, in the fact that the 
assignment to Laughlin of the debt due by the old firm to the 
new, was on the 31st December, 1857, while the credit given 
by Gray was not until 1860; but the inquiry becomes moclees, 
from the fact that the credit was relinquished as stated by 
the master, and that among the nineteen original and supple- 
meatal exceptions to his report, no trace of any to the rejec- 
tion of this item is to be found. 

There is also a debt of Stewart, the surviving partner, to 
the old firm of $7370. 16, among the uncollected assets which 
was mentioned in the argument, and its non-collection urged 
as a reason why the report of the master should be revised. 
But the collection of this debt depended on the voluntary pay- 
ment of it by Stewart. He did not owe the debt to the new 
firm, but to the old; and therefore could not be sued by the 
former. Besides, the debt was individual on his part, and he 
was also the sole survivor. Even the act of 1838, authorizing 
one firm to sue another, where there is a partner common to 
both, upplies, as held in Hull vy. Logan, 10 Casey, 331, only 
to firm, and not to individual debts, and a judgment recovered 
under this Act cannot be levied upon the separate estate of a 
partner. Tussy v. Church, 6 W. & S. 465. But aside from 
the want of a remedy against Stewart, the equity of the creditors 
of the old firm, to which the new became subrogated by pay- 
ment, is superior to the equities between Stewart & Lorenz, 
which can be settled only by an account taken between their 
estates. These debts are an unconditional charge against the 
estate of Lorenz, and his estate must pay them. Morris’ Ap- 
peal, 10 Casey, 411. 

Upon the whole case we see nothing to correct, and there- 
fore affirm the judgment. 
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RECENT CANADIAN OASE. 


Upper Canada Common Law Chambers. 
In Re Bennet G. Bur.ey. 


1. Judges are bound to construe the Ashburton Treaty, made between 
Great Britain and the United States of America for the extradition of fugi- 
tives from crime, in a liberal and just spirit, not laboring with legal astuteness 
to find flaws or doubtful meanir gs in its words, or in those of the legal forms 
required for carrying it into effect (per Hagarty J.). 

2. A British subject, committing one of the crimes enumerated in the 
treaty within the jurisdiction of the United States, and afterwards fleeing to 
Canada, is subject to the provisions of the treaty, which provides for the sur- 
render of “al! persons” who, being charged, etc. 

3. It is not necessary to the jurisdiction of a magistrate in Canada, act- 
ing under the treaty and the Canadian statutes passed to give effect to it, 
either that a charge should be first laid in the United States, that a requisition 
should be first made by the government of the United States upon the Cana- 
dian Government, or that the Governor-General of Canada should first issue 
his warrant, requiring magistrates to aid in the arrest of the fugitives; in 
other words, tne charge may be originated before the magistrate in Canada. 

4. Lawful acts of war against a bel!igerent cannot be either commenced or 
concluded in neutral territory. 

5. Where the accused, on his examination vefore the magistrate, admitted 
the acts charged, which prima facie amounted to robbery (one of the crimes 
enumerated in the treaty), and alleged by way of defence matter of excuse 
which was of an equivocal! character, 

Held, That the magistrate could not try the case, but was bound to commit 
the accused for trial before the tribunals of the foreign country. 

6. If the magistrate, sitting on » similar charge, if committed in Canada, 
would commit for trial, he is equally bound to commit for trial in the foreign 
country, when the offence, if any, has been committed there. 

7. The judges of the superior courts in the country where the fugitive is 
found may, on a writ of habeas corpus and certiorari, consider if there was 
sufficient evidence before the committing magistrate to justify the committal, 
and so may review the decision of the magistrate on the evidence (per Kich- 
ards C. J.; sed qu. per Hagarty J., and John Wilson J.). 

8. The writ of certiorari, to bring up the depositions, cannot properly be 
issued in vacation, returnable before a judge in chambers (per Draper C. j -). 

9. The fact that the person is charged with piracy committed in the foreign 
country, ought not to prevent the government of the country where the fugi- 
tive is found from surrendering him on the cha:ge made and proved in the 
latter country (per Richards C. J.). 

10. When surrendered to the government of the country from which he 
fled, the government of the latter are bound to try him for the offence for 
pars ¥ is surrendered, and not for any other or different offence (per Rich- 

s C. J.). 

11, The warrant for committal till surrendered under the treaty, need not 
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set out the evidence taken before the committing magistrate, nor show any 
previous charge made in the foreign country, or requisition from the govern- 
ment of that country, or warrant from the Governor-Genera! of Canada, 

authorizing and requiring the magistrate to act. 
12 ‘The adjudication of the committing magistrate as to the sufficiency of 
the ev.dence for committal may be, by way of recital, in the warrant of com- 


mitment. 


A writ of habeas corpus was granted on 23d January last, by 
Mr. Justice Hagarty, addressed to the keeper of the commo.a 
jail of the city of Toronto, commanding him to bring before 
the presiding judge in chambers, Bennet G. Burley. 

It was granted upon an affidavit verifying a copy of the war- 
rant of the commitment of the prisoner, granted by the re- 
corder of the city of Toronto on January 20, 1865. To this 
affidavit were attached a copy of a duly certified copy of the 
information said agaiust the prisoner in the United States, and 
a copy of the warrant for his apprehension issued thereon, 
which the affidavit states were produced and proved betore the 
recorder, and that on the argument before the recorder the 
prosecutor withdrew that information and warrant from the 
consideratiop of the recorder, though it was objected for the 
prisoner that the same could not be s so withdrawn, as it showed 
a different charge in the United States, and though the investi- 
gation in the Province could only be of the matter charged in 
the Uniced States, and not of a new charge based on the same 
circumstar ces. 

The writ was granted, also, on the petition and affidavit of 
the prisoner. 

The information charged that the prisoner, on the 19th 
September, 1864, on board the Philo Parsons, « vessel belong- 
ing in whole or part to Walter O. Ashley, a citizen of the 
United States, such vessel being then upon the high seas, to 
wit. upoi Lake Erie, feloniously made an assault on the said 
Ashley, and feloniously put in bodily fear and danger of his 
life; and one promissory note, issued by the Secretary of the 
Treasury of the United States, of the denomination in value of 
twenty dollars, and in general use as currency, and being the 
property of the said Ashley and other persons, froin the person 
and against the will of the said Ashley, feloniously did steal, 
rob, gtc., contrary to the Act of Congress, approved April 30, 
1790, commonly called the Piracy Act. The warrant set out 
the foregoing information, and commanded the officer to whom 
it was addressed to arrest the prisoner, to be dealt with accord- 
ing to law. 

VOL. XXVIL NO, IL 7 


neler 
eR ae 


are 
2 meno iin tae 


2 yy “= 
‘) ee 


Spare ze 








94 Recent Canadian Case. 


Upon this habeas corpus the prisoner was, on 24th January 
last, brought before the Chief Justice of Upper Canada at 
Chambers. The keeper of the jail returned that the prisoner 
was in his custody upon a warrant of commitment annexed to 
the writ signed by the recorder. 

The return having been read and filed, a writ of certiorari, 
tested the 23d of January, 1864,' was produced, addressed to 
the recorder, commanding him to send all informations, exam- 
inations, and depositions taken before, or submitted to him, 
touching the commitment of Bennet G. Burley, charged with 
robbery. or piracy, before the Chief Justice of Upper Canada or 
other of the justices of the Court of Queen’s Bench presiding 
in chambers at Osgood Hall, immediately after the receipt of 
the writ. 

This writ was issued by the clerk of the court of Queen’s 
Bench, and was tested in the name of the Chicf Justice. It 
was returned under the hand and seal of the reccrder, with 
‘¢all and singular the informations, depositions, and evidence 
had and taken before me against the within-named” Burley 
annexed thereto. 

The case was, on 24th January last, argued+ before the 
Chief Justice of Upper Canada, sitting in chambers, aided by 
the Chief Justice of the Common Pleas, and Justices Hagarty 
and John Wilson, representing a majority of the judges of the 
two superior courts of common law for Upper Canada. 

M. C. Cameron, Q. C., moved for the discharge of the 

risoner, Bennet G. Burley, on the habeas corpus. 

Robt. A. Harrison appeared for the Crown. 

Drarer C. J.—Mr. Cameron objected to the sufficiency of 
the warrant, and to the sufficiency of the evidence adduced be- 
fore the Recorder, to justify or sustain the warrant. 

As to the warrant, he contended that it ought to seg out the 
evidence upon which it was issued ; that it should show that the 
Governor-General authorized and directed the Recorder to take 
proceedings against the prisoner, or that a proceeding against 
him had been originated in the United States. 

I think none of these objections are sustainable. The au- 
thority of the Recorder is derived from and under the sec. nd 
section of chap. 6 of the Provincial Statute 24 Vic., which 
enacts that ‘* upon complaint made upon oath or affirmation 
(in cases where affirmations can be legally taken instead of 
oaths ) — any person found within ‘the limits of this Prov- 





A clerical error for “ 1865.” 
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ince with having committed within the jurisdiction of the United 
States of America any of the crimes enumerated or provided 
for by the treaty, it shall be lawful for any (certain judges and 
officers, among whom is the Recorder) to issue his warrant for 
the apprehension of the party so charged, that he may be 
brought before such judge or other officer, and upon the said 
verson being brought before him under the said warrant, it 
shall be lawful for such judge, &c., to examine upon oath any 
person or persons touching the truth of such charge, aud upon 
such evidence as according to the laws of this Province would 
justify the apprehension and committal for trial of the person so 
accused, if the crime of which he shall be so accused had been 
committed therein, it shall be lawful for such judge or other 
officer to issue his warrant for the commitment of the person so 
charged to the proper jail, there to remain until surrendered 
according to the stipulation of the said treaty, or until dis- 
charged according to law; and the judge shall thereupon 
forthwith transmit or deliver to the Governor a copy of all 
the testimony taken before him, that a warrant may issue upon 
the requisition of the United States for the surrender of such 
person pursuant to the said treaty.” , 

Nothing in this act contained requires that the evidence ad- 


duced against the accused should be set forth in the warrant of 


commitment ; and referring to the forms in use or directed by 
statute to be used in other cases of alleged crime, they do not 
contain the evidence by which the charge is so far supported as 
to justify a committal. The form given in the act of the Im- 
perial Parliament 8 & 9 Vic. chap. 121, does not render ‘it 
necessary ; and as to this branch of the question, it states, 


. *forasmuch as it hath been shown to me upon such evidence 


as by law is sufficient to justify the committal to jail of the said 
A. B., pyrsuant to on act, &c., entitled, &e., that the said A. 
B. is guilty of the said offence.” The present commitment 
runs thus: ‘‘ And whereas, the said evidences so taken before 
me upon oath as aforesaid, is such as according to the laws,” Kc. 
(following the language of the statute): I take it that the 
word ‘* forasmuch” is as much a word of recital as the word 
‘* whereas.” Each word as used involves the assertion of the 
fact as recited; and that fact is, that such evidence as the law 
renders necessary has been adduced before the officer issuing 
the warrant. 

The statute itself affords a complete answer to the other ob- 
jections ; for it gives the authority to arrest and commit without 
the previous intervention of the Governo:-General, and without 
requiring any previous proceedings in the United States. 
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Then, upon the sufficiency of the evidence to justify the ap- 
pehension and committal fr surrender of the prisoner. 

Before discussing this, I must observe that I know of no 
authority—nor of any practice so establishe | as to be deemed 
recognized as authority—for issuing a writ of certoriari in yaca- 
tion, returnable before a judge in Chambers. The writ is, I 
believe, one which must be returnable before the court in banc ; 
and the form of it, as given in the books, at which I have 
looked, is always so; and in criminal cases in England it for- 
merly, and I apprehend still, issues only out of the court of 
Queen’s Bench, and is made returnable on a day in term, ‘* be- 
fore us at Westminster,” or ‘* before us, wheresoever,” &c. I 
mention this to prevent this case being drawn into a precedent, 
so far as Lam concerned. No objection is raised by the coun- 
sel for the prosecution, and they have discussed the evidence as 
if regularly brought under censideration. I have no doubt 
writs of certiorari have been issued in a similar form before, in 
this Province, without objections ; but they are not warranted 
by English practice. The test of the present writ is also erro- 
neous (1864 for 1865), but the mistake becomes of no conse- 
quence. ¢ 

The first point taken was, that it appears that the prisoner is 
a native born subject of Her Majesty, and therefore does not 
come under the extradition treaty, or the statute passed to give 
it effect. Reference was made on this subject to statute 31 Car. 
2, ch. 2, sec. 12. This objection was disposed of during the 
argument. The statute 24 Vic. is large enough to embrace all 
persons, subjects, denizens, or aliens, who have committed the 
crimes enumerated, in the United States, and who are found in 
this Province. It is sufficient to read the 12th section of the 
31st Car. 2d, to see that it can have no application to a pro- 
ceeding like the present. 

It was further objected that the prisoner is proved to be an 
off'cer in the service of the Southern Confederacy ; that there is 
an existing state of war between that Confederacy and the 
United States of America; that this state. of war gave rise to, 
as between the belligerents themselves, certain rights acknowl- 
edged by the law of nations, and among them an immunity as 
regards all acts of hostility done either ir. the enemy’s country 
or against the lives and property of the enemy’s subje-ts and 
citizens ; that the act charged as robbery was an act done in the 

osecution of lawful hostilities ; and though committed within 
the territory of the United States, was not a crime against the 
municipal laws. of that country ; that Great Britain has recog- 
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nized this state of war, and has, by a declaration of neutrality, 
admitted the existence in each, of those rights which belong to 
belligerents. Hence it is argued that the judicial authorities of 
this country cannot treat such acts as the prisoner is charged 
with committing under the circumstances, as appearing as 
crimes such as the extradition treaty was intended to apply to. 

Such, concisely stated, I understand, are the grounds of the 
application for the prisoner’s discharge, for the purpose of a 
decision. I assume, though I do not adjudge, that the evidence 
is properly before us, and that a decision must be founded 
upon a careful examination and consideration of the whole of it. 

It is established that the alleged state of war exists. The 
Queen’s pro lamation puts the question at rest, while it recog- 
nizes and declares the obligations arising from the neutrality to 
be observed by the Queen’s subjects towards the belligerents. 

Then the particular facts set forward appear to be that the 
prisoner is a British born subject, who, by entering into the 
naval or military service of one of the belligerents, has con- 
tracted engagements at variance with his proper duty as a Brit- 
ish subject. It is asserted on his behalf, that, having been a 
prisoner of war in the United States, he made his escape ; he 
is proved to have been in this province in August, 1864; and 
in September of that year he was in the city of Detroit, within 
one of those States, in an apparently civil character. While 
there, and receiving the protection of the laws of that country, 
he owed, according to our law, a temporary allegiance ; and 
might, by violating it, have been guilty of treason. He cannot, 
I think, be heard to say that he was not in that situation while 
living peaceably i in Detroit for a greater or less time. 

Dressed as a civilian, he comes on board an American steam- 
boat, which was engaged in private trade. If he came armed, 
his weapons were concealed. At his request, the vessel is 
stopped at a port within British territory, where three other 
persons come on board and join him. They too, like himself, 
appear to be travellers, and were secretly armed, if they were 
armed. The steamboat touched, in her usual course, at another 
British port, where twenty or thirty more men in the dress of 
private citizens, and unarmed, came on board, bringing with 
them a chest, or trunk, in which, as subsequently appeared, 
there were fire-arms and hatchets. 

When the vessel had proceeded some distance within the 
United States territory, the prisoner, aided by the parties who 
came on board from the British territory, seized the steamboat, 
and then the prisoner and one of his associates, by force and 
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terror, took from Ashley property belonging to him, and his 
co-proprietors of the boat. These parties also took possession of 
another steamer, from which they removed every person, and 
took her with them a short distance and cast her adrift, having, 
it is said, scuttled her. They did not approach Johnson’s 
Island, where the prisoners taken from the Confederate forces 
were confined, and off which the United States steamer Mich- 
igan was said to be within some miles, how near not appearing, 
but turned back towards Detroit and landed on the Canada 
shore, keeping the property they had taken from Ashtey, and 
removing from the boat some other property belonging to its 
owners. Some of the parties had declared their intention of 
capturing the Michigan and releasing the prisoners ; but these 
are the acts done by them, while some of them made inquiries 
and spoke of what they would desire to do, in a manner indi- 
cating views of private pillage, other than of warlike enter- 
prise. 

But, conceding that there is evidence that the prisoner was 
an officer in the Confederate serv ice, and that he had the sanc- 
tion of those who employed him to endeavor to capture the 
Michigan and to release the prisoners on Johnson’s Island, the 
manifesto put forward as a shield to protect the prisoner from 
personal responsibility, does not extend to what he has actually 
done; nay more, it absolutely prohibits a violation of neutral 
territory, or of any rights of neutrals. The prisoner, however, 
according to the testimony, was a leader in an expedition em- 
barked surreptitiously from a neutral territory—his followers, 
with-their weapons, found him within that territory, and pro- 
ceeded thence to prosecute their enter prise, whatever it was, 
into the territory of the United States. Thus assuming their 
intentions to have been what was professed, they depriv ed the 
expedition of the character of lawful hostility, and the very 
commencement and embarkation of their enterprise was a vio- 
lation of neutral territory, and contrary to the letter and spirit 
of the manifesto produced. 

This gives greater reason for carefully inquiring whether, 
looking at the whole case, the alleged belligerent enterprise was 
not put forward as a pretext to cloak very ‘different designs. 

Taken by themselves the acts of the prisoner himself clearly 
establish a prima facie case of robbery with violence—at least 
according to our law. ‘The matter alleged to deprive the pris- 
oner’s acts of this criminal character are necessarily to be set up 
by way of defence to the charge, and involve the admission that 
the prisoner committed the acts denying their criminality. As- 
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suming some act done within our jurisdiction, which, unex- 
plained, would amount to robbery—if explanations were offered, 
and evidence to support them were given at a preliminary 
investigation, the accused could not be discharged—the case 
must be submitted toa jury. This case cannot, from its very 
nature, be investigated before our tribunals, for the act was 
committed within the jurisdiction of the United States. 
Whether those facts necessary to rebut the prima facie case can 
be proved, can only be determined by the courts of that coun- 
try. Weare bound to assume that they will try and decide it 
justly. 

I do not, on the whole, think the prisoner is entitled tu be 
discharged. 

I should add, that, considering the nature of the questions to 
be determined, I requested the learned Chief Justice of the Com- 
mon Pleas, and my brothers Hagarty and John Wilson, who 
were all, at the moment, within reach, to sit with me and aid 
me with their opinions. They very kindly complied with my 
request, and are prepared to express their views. I am sus- 
tained by their concurrence in the conclusion at which I have 
arrived. 

Ricuarps C. J.—I fail to see anything in the statute re- 
quiring that the evidence should be set out in the warrant. It 
says: ‘* Upon such evidence as according to the laws of this 
Province would justify the apprehension and committal for trial 
of the person accused, if the crime of which he was so accused 
had been committed herein, it shall be lawful for such judge or 
other officers to issue his warrant for the commitment of the 
person so charged to the proper jail.” The warrant, in effect, 
states that the Recorder had examined certain persons on oath 
touching the charge of robbery, and the evidence was such as 
according to the laws of this Province would justify the appre- 
hension and committal for trial of the prisoner, if the crime 
had been committed within this Province. 

I sce no reason why the evidence should be set out in a war- 
rant of this kind more than in any other warrant. If the court 
before whom the prisoner is brought should require the evidence 


in order to see if there is enough to justify his committal, they . 


may direct it to be brought before them. If enough be stated 
in the warrant to show that the judge had jurisdiction to inquire 
into the offence, that is all that is necessary. It is not con- 
tended that in any other respect the warrant is defective, except 
in not setting out the evidence or showing an adjudication as to 
its effect. The recitals, I think, sufficiently state the effect of the 
evidence, and the decision of the Recorder thereon. 
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There is no doubt that unier the Imperial statute passed to 
carry out the provisions of the treaty, very different proceedings 
ure necessary to arre:t a person who may have committed a 
crime in and fled from the United States. The proceedings 
required by that Act had been found to be s» inconvenient that 
it became desirable to substitute other enactments in lieu of the 
Imperial statute. The preamble of our statute, 12 Vic., cap. 
19, refers especially to the inconveniences of requiring the 
warrant to issue by the Governor, to signify that a requisition 
had been made by the authority of the United States for the 
delivery of the offender, and tv require all justices, cte., to 
govern themselves accordingly, and to aid in apprehending and 
committing to jail the person accused, for the purpose of being 
delivered up to justice, according: to the provisions of the 
treaty. After further declaring it expedient to make provision 
for carrying the treaty into complete effect within this Province 
by the substitution of other enactments in lieu of the Imperial 
Act, the legislature proceeded to pass the Statute of 1849 
which was amendel by the Act of 1861, and by both these 
enactments the initiatory proceedings to arrest a fugitive from 
justice from the United States may be taken without any war- 
rant from the Governor. 

The effective words of the last Act are, that upon complaint, 
made under oath, charging any person found within the limits of 
this Province with having committed within the jurisdiction of 
the United States of America any of the crimes enumerated in 
the treaty, it shall be lawful for any judge, etc., recorder of a 
city, etc., in this Province, to issue his warrant for the appre- 
hension of the person so charged, that he may be brouzht be- 
fore such judge or other officer ; and upon the said person being 
brought before him under the said warrant, it shall be lawful 
for such judge, etc., to examine upon oath any person or per- 
sons, touching the truth of such charge; and, upon such evi- 
dence as, according to the laws of this Province, would justify 
the apprehension and committal for trial of the person so ac- 
cused, if the crime of which he shall be so accused had been 
committed herein, it shall be lawful for such judge or other 
officer to issue his warrant for the commitment of the person 
so charged to the proper jail, there to remain- until surrendered 
according to the stipulation of the treaty, or until discharged 
according to law; and the judge, etc., shall thereupon forth- 
with transmit to the Governor a copy of all the testimony taken 
before him, that a warrant may issue on the requisition of the 
United States for the surrender of such person, pursuant to 
the said treaty. 
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By the Imperial Statute, on the requisition being made by 
the authority of the United States, the Secretary of State, or 

rvon a’ministering the government in any colony of her 
Majesty, by a warrant under his hand and seal, is to signify 
that such requisiticn has been so made, and to require all jus- 
tices, &e., to govern themselves accordingly, and to sid in 
apprehending the person so accused. The act then proceeds : 
‘¢*And thereupon it shall be lawful fir the justice, &e., to 
examine persons under oath touching the truth of the charge, 
and upon such evidence as would justify the apprehension and 
commitinent for trial of the accused, to issue a warrant for the 
apprehension of such person, and also to commit the person so 
accused to jail, there to remain watil delivered pursuant to such 
requisition as aforesad.” 

Mr. Justice Richey, in the Chesapeuke case, whose able 
judgment I have perused with great interest, decided on the 
effect of the English statute, which is very different from ours, 
on this point. ‘By the English Act the requisition is necessary 
to authorize the warrant of the Secretary of State or Governor ; 
and that warrant is a condition precedent to the issue of a 
warrant by the justice to apprehend or to commit the party 
accused, and when committed he is to remain in custody until 
delivered pursuant to the requisition. 

Our statute, on the contrary, was intended expressly to 
render the warrant of the Governor unnecessary ; and when 
the person is committed by the judge, &e., in this Province, he 
sends « copy of the evidence to the Governor, that a warrant 
may issue upon the requisition of the United States government 
for the surrender of such person pursuant to the treaty. It 
does not necessarily follow, from the word: of our act, that 
the requisition must precede the arrest or committal of the 
person accused, 

If it were necessary to make the requisition by the authority 
of the government of the United States before arresting a 
person who, having committed a crime there, flies to this 
country, he might escape entirely before he could be arrested. 
The delay in obtaining the requisition might be so great, that 
the criminal would have left the Province, and perhaps this 
continent, before he could be arrested, though the most clear 
and positive evidence could be procured on the spot to show 
that he had committed the offence. I think our legislature 
intended to remedy this evil, and that the act they have passed 
has done so. ‘The provision of the treaty for the payment of 
the expenses of the apprehension and delivery of the fugitive 
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by the party making the requisition and receiving the fugitive, 
can be literally carried out by calling on the United States 
government to pay such expenses when they make the requi- 
sition and receive the fugitive. By making the requisition they 
assume the responsibility of paying the expenses of apprehend- 
ing as well as delivering him. 

‘I do not see sufficient reason to hold that the arrest or war- 
rant of commitment is bad, for not showing a requisition from 
or on behalf of the United States government for the delivery 
of the prisoner, as a person charged with the offence. If the 
evidence shows he has committed the offence under our statute, 
he may well be committed until surrendered. 

This brings me to another objection, that the prisoner was 
charged in the United States with the offence of piracy, and 
that he cannot now be committed for the crime of robbery. 
The charge made in this Province, under which the prisoner 
was arrested, was robbery. If the requisition on behalf of the 
United States government be for his extradition for the crime 
of piracy, I have no doubt that he cannot be surrendered under 
the warrant of commitment before us. He may have been 
guilty of the crime of piracy in the United States; but as this 
charge is one of robbery, the fact that he was charged with 
piracy there cannot prevent his being surrendered for ‘robbery, 
if such an offence be charged and proved against him here as 
having been committed there. 

When the requisition is made, if his surrender is demanded 
for any other offence than the one charged against him here, 
and for which he is committed, as already remarked, it must be 
refused ; and when surrendered, I apprehend that the United 
States government would, in good faith, be bound to try him 
for the offence upon which he is surrendered. 

As to the merits, I think the judges of the Superior Courts 
may con:ider if there is sufficient evidence to justify the com- 
mittal of the prisoner. The cases referred to by Mr. Cameron 
are, in my judgment, authority for this point, and the words 
of the statute of 1861 are more in accordance with this view 
than those in the act of 1849. By the act of 1849, it is pro- 
vided, ** if, on such a hearing, the evidence be deemed sufficient 
by him (the magistrate) to sustain the charge,” he was to 
commit the offender. Under the act of 1861, the words used 
are, ‘* and upon such evidence as, according to the laws of this 
Province, would justify the apprehension and committal for 
trial of the person so accused,” he is to issue his warrant. 

I think the right of the court to review the decision of the 
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officer who issues the warrant to the extent I have stated, is 
sustained by general principles of law as well as by the author- 
ities referred to; find it is one which it is not desirable should 
be taken away. The sending of any man out of the country 
under a constitutional government is a grave exercise of power, 
and ought not to be permitted unless the right to do so is 
established in the clearest manner. And when this right ex- 
tends t8 delivering over any of the Queen’s subjects to a foreign 
power, though charged with a crime, as I am satisfied it does 
under our statute, it is not going an unreasonable length to 
assert that the subject has the right to have it placed beyond 
reasonable doubt that the evidence given to sustain the charge 
is sufficient, in the judgment of the superior tribunals of the 
country, to warrant such proceedings being lega!ly taken 
against him. 

As to the ground taken by the prisoner’s counsel that he, 
being a natural born subject of her Majesty, does not come 
within the provisions of the treaty, and therefore cannot be 
surrendered, I think it would manifestly frustrate, in many 
instances, the object of the treaty, if such a doctrine were 
allowed to prevail. Suppose any one of the many British sub- 
jects domiciled in the United States were to commit the crime 
of forgery or arson, and then to fly to this country ; ought we 
not to surrender him on proper evidence of his guilt? “As we 
have no means of punishing him here for such an offence, it 
would seem like affording impunity to crime to say ‘that he 
should not be surrendered. Then take the case of American 
citizens domiciled here (though not so numerous a body as 
British subjects resident in the United States) ; if they committed 
any of the crimes in this country mentioned in the treaty, they 
might equally escape punishment if they could mérely pass over 
what in many parts of the country is an imaginary line. When 
the intercourse between two countries is so great as between 
Great Britain and the United States —countries having a com- 
mon language and laws, and institutions in many respects 
similar, it may well be considered that the executive govern- 
ments who negotiated the treaty, and the legislatures which 
have passed laws giving effect to it, tended what the treaty 
and those laws affirm; namely, that a// persons who commit 
certain crimes in one country, and fly to the other, shall be 
surrendered on a proper demand, and that any persons whose 
extradition shall be demanded, who shall be found within (the 
limits of this Province) the territories of her Majesty, shall be 
committed to jail, &c., to be surrendered. 
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Whatever may be considered to-have been the general rule 
in relation to a government surrendering its own subjects to a 
foreign government, I cannot say I have any*doubt, that under 
the treaty and our own statute, a British subject who is in other 
respects brought within the law, cannot legally demand that he 
ought not to be surrendered merely because he is a natural 
born subject of her Majesty. 

As to receiving evidence on behalf of prisoners against whom 
charges are made as fugitive offenders, I do not see why the 
same course should not be pursued as in the ordinary examina- 
tion of persons charged with offences committed in this Prov- 
ince. In Wise’s Supplement to Burns’ Justice, edition of 
1852, it is recommended that such evidence be taken, if 
offered. The observations of various judges are therein re- 
ferred to as recommending it, and the opinion of the present 
Chief Justice of England, when at the bar, in favor of that 
course, is given. One ground on which he based his recoim- 
mendation was, that the Imperial Act then in force, relative to 
duties of Justices of the Peace out of Sessions, similar to our 
Provincial Statute of Canada, cap. 102, sec. 30, directed the 
magistrate to take the statement on oath or affirmation of those 
whe know the facts and circumstances of the case, and to put 
the same in writing. The words of our statute 24 Vic. cap. 6 
are, ‘*to examine upon oath any person or persons touching 
the truth of such charge.” This language would, in my judg- 
ment, authorize the examination of the prisoner’s witnesses as 
much as that used in the section quoted from the Con. Stat. 
Can. cap. 102. : 

It does not follow, however, that because the magistrate 
receives the evidence of the prisoner, he must try the case and 
decide upon it from the weight of evidence, or in any ‘such 
view. It may be that the evidence produced will satisfy all 
parties that the accused is innocent, and it may not be consid- 
ered as at all favorable to him. After receiving the evidence, 
the magistrate can then decide whether, in his judgment, the 
prisoner ought to be committed for trial or not. 

I believe I have expressed my opinion on most, if not all of 
the preliminary questions rai-ed in the discussion of this matter, 
and the most important one for the prisoner yet remains to be 
disposed of, viz.: Is there such evidence touching the charge 
of robbery against the prisoner as would justify his apprehe nsion 
and committal for trial, if the crime of which he is acqused 
had been committed here ? 

Taking the evidence adduced against the prisoner, there 
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seems to have been sufficient to warrant his committal. Then, 
has he shown by evidence what ought to relieve him from the 
charge ? 

Assuming, for the present, the position taken by the prison- 
er’s counsel to be correct, that we, as belonging to a neutral 
nation, who have acknowledged that those who are contending 
against the recognized government of the United States are 
belligerents, by such acknowledgment have placed them as to 
all hostile acts against the United States government in the 
same position as if they were a recognized government; and, 
further, assuming for the present, that an enterprise to capture 
the steamer Michigan and release the prisoners confined on 
Johnson’s Island, undertaken by twenty-five or thirty men, 
would, in the then status of affairs on Lake Erie and i's vicin- 
ity, be a lawful and proper belligerent act, does the evidence 
on behalf of the prisoner show that he was engaged in such an 
enterprise ? 

The facts urged on his behalf, as appearing from the evi- 
dence, I understand are these :— 

That there was a large number of prisoners, between two 
and three thousand, confined on Johnson’s Island, in Lake 
Erie, at the time the Philo Parsons steamer was c: ptured by 
the party with which the prisoner was said to have been con- 
nected. 

That the steamer Michigan was also stationed in the vicinity 
of that island. 

That two of the party who guarded one of the witnesses 
told him that .they intended to capture the United States 
steamer Michigan, to rel ase their friends on Johnson’s Island. 

That the passengers of another small steamer called the 
Island Queen, captured by the party, were taken off and put in 
the cabin of the Philo Pa sons, under guard of armed men. 
That some of these passengers were United States soldiers. 
That subsequently the prisoner directed the men having the 
others in charge to march their prisoners down and put ‘them 
into the hold, three at a time, and they were marched down 
under guard, and put into the hold, 

That when the boat was seized, some one remarked they 
were Confederate States soldiers who were doing it. 

That the prosecutor at the time told some of the lady pas- 
sengers of the boat that she was captured by rebels. 

That the pilot of the boat stated that Bell, who was in com- 
mand of those who seized the vessel, asked him if he was in 
charge of the Philo Pursons, and then stated to him that he 
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(Bell) was a Confederate officer; that he seized the boat and 
took him (the pilot) prisoner; that he would be obliged to 
submit to their doings ; if not he had arms (producing them) to 
compel him to do so. That the lady passengers of the captured 
steamers were put on shore, under a promise that they would 
not give the alarm for twenty-four hours, and that the male 
prisoners were sworn to secrecy. 

That no other passenger or person on board the steamer than 
the prosecutor was deprived of money or property; and that 
the captors acted on the view, that having got the boat as a 
lawful prize, they were entitled to all that belonged to her, 
money as well as everything else. 

That the men were officers and soldiers of, and acting under 
the orders of, the Confederate government, and that the acts 
and conduct of the prisoner have been assumed by that govern- 
ment. And, 

That they hoisted the Confederate flag on the vessel after 
she had been captured. 

On the other side, it was contended, that, having shown a 
taking of the money by force and violence, a prima facie case is 
made out. That so far from the facts set up showing that their 
enterprise was to capture the steamer Michigan, and release the 
prisoners on Johnson's Island, they did not go within ten or 
twelve miles either of the steamer or Johnson’s Island. That 
there is no reason given, nothing whatever shown, that if they 
ever really intended to embark in such an enterprise as is sug- 
gested, why it was abandoned. 

That just before the prisoner or Bell took the money from 
the prosecutor, the latter asked them to permit him to take 
some promissory notes, which were his private property, 
amounting to about $2,000; that prisoner asked to see them, 
and, after looking at them, said he could not gollect them, and 
gave them back to the prosecutor; and Bell then said, ‘* we 
want your money,” both having revolvers drawn at that time. 
On being shown a small quantity of money in a drawer, pris- 
oner then said, ‘*You have got more money, let’s have it ;” 
and prosecutor then took a roll of bills, containing about $90, 
out of his pocket, and laid it on the desk, and Bell took part 
and the prisoner part,—they took the ‘money between them. 

That some of the party on guard over the pilot of the vessel, 
asked him if a banker did not live on Grosse Isle, in the De- 
troit river. He replied that Ives lived there. They said, if it 
had not been so late they would go and rob him. 

That the clothes.of the pilot of the vessel were taken by 
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some of the party, and that he wished one of them who had 
taken a coat of his to return it, but he refused to do so. 

That when they arrived at Sandwich they took some of the 
furnitur. of the boat ashore. : 

That as to hoisting the Confederate flag, that was done after 
dark, and then only half-mast. . 

That the evidence to show that the prisoner was an officer of 
the belligerent power, as he contended he was, was not sufficient, 
and that the instrument called a manifesto does not show that 
this prisoner was directed to engage in the alleged enterprise, 
but rather that it was intrusted to belligerent officers generally, 
and that prisoner was one of those officers, but not that he was 
personally directed to undertake or engage in the enterprise. 
That the assuming of the act is equally equivocal. That the 
acts and conduct of all the officers engaged in the expedition, 
and especially those of the prisoner, are assumed, but it is a 
matter of doubt if they were engaged in the expedition; and 
they may have put that forward as a pretence, under cloak 
of which to commit robbery. That the instructions to the 
officers to undertake the expedition were to abstain from violating 
any of the laws of this country in relation to neutrality. That 
the prisoner, and those engaged with him, did not act on those 
instructions, but in disregard of our laws, and, under the pre- 
tence of beiifg peaceable | citizens, embarked on board a vessel 
of, to us, a neutral friendly pow er, with concealed arms, and 
by force captured the vessel, and in violation of the laws of 

war took from the prosecutor, a private individual and a non- 
combatant, a considerable sum of money. That this act of 
robbery was not at all necessary for them in carrying out the 
alleged enterprise, if they really had intended to carry it out; 
and therefore, taking the justification set up by the prisoner 
himself, on the ground put by his counsel, it failed. It was 
further contended on the part of the prosecution that to attempt 
to carry on war or to commit depredations which are to be dig- 
nified with the name of war, by the aid of only twenty-five or 
thirty men, hundreds of miles away from the scene of military 
operations, in the interior of the enemy’s country, remote from 
the sea, and to suppose that acts of plunder committed under 
such a pretence would ever be considered by neutrals as bellig- 
erent acts, was to extend the rule beyord reason, though such 
acts might have been under:aken under the direction of the bel- 
ligerent authorities, or afterwards avowed by them 

If, on a similar matter oceurring in this country, I were called 
upon to decide whether I would discharge the prisoner or com- 
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mit him for trial, I should feel bound to commit him. I should 
say, looking at all the facts as they are presented on either side, 
that the conduct cf the parties, and what they said and did 
during the time the vessel was in their possession, was of that 
equivocal character that it would, in the most favorable view 
suggested for the prisoner, be a matter for the consideration of 
a jury whether they were acting in good faith in carrying out a 
belligerent enterprise, or whether they were not cloaking an 
expedition for the purposes of plunder under pretence of a bel- 
ligerent enterprise, thinking in that way more readily to escape 
detection. 

I have no doubt that this is the view that would be taken of 
the case in England. In the case of Tivnan and others, in 10 
L. T. N. S. 499, referred to in the argument, Chief Justice 
Cockburn, after stating that if the acts the prisoners were en- 
gaged in were not done with a piratical intent, but with an 
honest intention to assist one of the belligerents, they could not 
be treated as pirates, observed: ** But then it is not because 
they assume the character of belligerents that they can thereby 
protect themselves from the consequences of acts really pirat- 
ical. Now, here it is true that the prisoners at the time said they 
were acting on behalf of the Confederates, and that was equiva- 
lent to hoisting the Confederate flag. But then pirates some- 
times hoist the flag of a nation to conceal their real character. 
No doubt, prima fucie, the act of seizing a vessel, saying at the 
same time it is seized for the Confederates, may raise a 
presumption of such an intention; but then the circumstances 
must be looked at to see if the act was really done piratically, 
which would be for the jury; and I cannot say that the magis- 
trate was not justified in committing the prisoner for trial.” 
Crompton J., in giving his judgment, said :—‘* I cannot say 
that the magistrate, in his discretion, ought not te commit them 
on the ground that the act done was something like a belligerent 
act. For looking at the surreptitious way in which the prison- 
ers went on board and took the vessel, there was evidence before 
the magistrate that this was piracy. Upon this I quite concur 
with my lord ; because it is nut for us to weigh the effect of the 
evidence, which is for the magistrate ; and all we can consider is 
whether there is enough to justify a committal, and I agree with 
my lord that we cannot say that there is not.” In conclu- 
sion, he said: —** If, therefore, this was a belligerent act, the 
prisoners are entitled to our judgment ; but if not, and I toink it 
was not, but piracy contra jus gentinum, in my view the case is 
not within the statute.” Mr. Justice Blackburn said :—** It 
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strikes me that there was such an amount of: evidence of its 
being piracy jure gentium, as, if the case had been before a jury, 
the judge would not have been justified in withdrawing it from 
them.” ‘* As to the evidence, its effect would be for the j jury; 
and though the Confederate States are not recognized as inde- 
pendent, ‘they are recognized as a belligerent power, and there 
can be no doubt that parties really acting on their behalf would 
be justified. But the case is one of piracy by the law of na- 
tions, in which case men cannot be given up, because they can 
be tried here ; or it is a case of an act of warfare, in which case 
they cannot be tried at all.” 

Entertaining the opinion I have expressed, it is my duty to 
declare that the learned Reeorder was warranted in deciding to 
commit the prisoner for the purpose of being surrendered. As 
long as the Extradition Treaty between this country and the 
United States is in force, it ought to be honestly carried out ; 
and in all cases where the evidence shows that an offence has 
been committed, though there may be conflicting evidence as to 
the facts, or different conclusions drawn from the facts, yet in 
those cases where we would commit for trial under a similar 
state of facts in this country, we are equally bound to commit 
to be surrendered for trial under the treaty, and our statute 

assed to carry it out. Wevmust assume that parties will have 
a fair trial after their surrender, or we ought not to deliver them 
up at all, or rather ought not to have agreed to do so. 

In oonckadion: I will merely add that if it should be neces- 
sary to go into the question how far enterprises, such as it is 
now contended by the parties who seized the Philo Parsons they 
were engaged in, could properly (under the circumstances 
attending that seizure in the inland waters bordering on this 
country and the United States, wholly within the jurisdiction of 
the two countries) be considered a belligerent act, when under- 
taken by such an insignificant number of persons, and in the 
way it was conducted by them, I would require more time to 
consider and discuss the question than I have as yet been able 
to give to it. 
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RECENT ENGLISH OASE. 


Central Criminal Court. 
Reoina v. Maria Gmes.' 


False Pretences—Witchcraft—Cunning Woman—Pritence of 
Power—Existing Fact—Promissory Words—Evidence. 


A person who makes a false pretence of having a power to do something, 
whether the power be physical, moral, or supernatural, for the purpose of cb- 
taining money or goods, is indictable for false pretences. 

An indictment charged that a man had deserted his wife, and that the pris- 
oner falsely pretended to the wife that she, the prisoner, had the power to 
bring back the husband. It was proved that the wife asked the prisoner to 
tell her a few words, by the cards, to fetch her husband back ; that the pris- 
oner asked how much money she had; that, when she said sixpence, the pris- 
oner said that would not be of any use, and that then the wife gave her 
another sixpence; that she said her price was high—it was five shillings; 
that she asked if the wife had a clock at home, and if she had anything on 
that she could leave; that the wife said she had on a petticoat, but it was old; 
that the prisoner said that was of no use; that the wife said she had two 
frocks on—that the prisoner told her to leave one, and she left it; and that 
after the prisoner had got the money she said she could bring the husband 
back, having previously said she would bring him back. 

Held, (KeatinG J. dubitante, whether there was any evidence of a pretence 
of an existing fact,) that there was sufficient evidence to sustain the convic- 

‘tion; that there was evidence of a pretence of an existing fact; that the 
whole of the transaction was to be regarded, and that, looking at the whole 
transaction, there was evidence of a false pretence, before and at the time 
when the money was obtained, that the prisoner, at that time, had power to 
bring back the husband, notwithstanding, that before obtaining the money, 
the express words used by her were only promissory. 


Case.—At the Quarter Sessions for the Borough of New- 
bury, Maria Giles was tried; before me, George Morley Dow- 
deswell, the recorder, upon an indictment, of the material 

arts of which the following is a copy :-— 

‘*That before the commission of the offence thereinafter 
stated and charged, one Henry Fisher had deserted his wife, 
Mary Ann Fisher, and that Maria Giles, in the parish of New- 
bury, in the borough of Newbury, well knowing the premises, 
in the parish aforesaid, in the borough aforesaid, on the 18th 
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day of April, 1864, unlawfully, knowingly, and designedly, 
did falsely pretend to the said M. A. F. that she, the said 
Maria Giles, then had power to bring back the said H. F. to 
the said M. A. F., and that she, the said Maria Giles, then had 
the power to bring back the said H. F. to the said M. A. F., 
over hedges and ditches; and that a certain stuff which she, 
the said Maria Giles, then had in her possession, was sufficient 
and effectual for the purpose of bringing back the said H. F. to 
the said M. A. F.; by means of which | said false pretences the 
said Maria Giles did then and there unlawfully obtain from the 
said M. A. F. one dress of the value of one shilling and six- 


pence, and two sixpences in money of the goods and moneys of 


the saii M. A. F., with intent to cheat and defraud her of the 
same. Whereas, in truth and in fact, the said Maria Giles had 
not then the power to bring back the said H. F. to the said M. 
A. F., and had not then the power to bring back the said H. F. 
to the said M. A. F. over hedges and ditches, and had not a 
certain stuff in her possession sufficient and effectual for the 
purpose of bringing back the said H. F. to the said M. A. F., 
as she, the said Maria Giles, at the time she sd falsely pretended 
as aforesaid, then and there well knew.” 

Mary Ann Fisher, being sworn, stated as follows :—I am 
the wife of Henry Fisher, and live at East Woodhay. On the 
18th of April last I was in Bartholomew Street, in Newbury, 
about twelve o’clock at noon. I was in trouble; my husband 
had run away from me. I was crying in the street. I meta 
woman in the street, and had a conversation with her, and in 
consequence of that I went to the prisoner’s house at the top 
of the town. The woman went with me; she went into the 
house first. She then came out and spoke to me, and then I 
went in; the woman then went away. I saw the prisoner in 
her house. I asked her to tell me a few words by the cards to 
fetch my hasband back. She asked me how much money I 
had. I told her sixpence. She said that would not be of any 
use at all. Then I gave her another sixpence. She said her 
price was high; it was five shillings. After I gave her the 
second sixpence, she asked me if I had a clock in my house. I 
told her I had not. She asked me if I had anything on that I 
could leave. I said I had a petticoat on, but that was old; 
and she said that would be of no use. I had two frocks on; 
she told me to leave the under one. [ left it with her. She 
said her price was so high, she could not do anything without 
the money: the stuff she had to work upon would cost her five 
shillings, or nearly that. She said she could bring my husband 
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back over hedges and ditches. She said that about bringing 
my husband back after she had got the frock. She said thut she 
would bring my husband back before I gave her the money. After- 
wards she went up stairs. She came down again. She then 
said I was not t» be offended with what she was going to tell 
me, and not to take more trouble than I could help. She said 
my husband was gone off with another woman. I told her [ 
did not think so. She said the woman came from the same 
place as I did; but that did not matter, she would bring my 
husband back; she could do it, and she would do it. She said 
she was what they called the cunning woman, and there was 
not another woman such as her about handy. She said she 
would bring my husband back with the stuff she had to work 
upon. She would bring him back on Wednesday if she could, 
and if she did not bring him back on Wednesday, she would 
on Thursday. I told her if she brought him back on Thursday 
I would come and see her on Friday ; she gave me three half- 
pence out of the sixpence, and a small piece of cake. She 
asked me whether I was going home. I said I was; and she 
asked me how long I should be going home. I said I should 
not get home till eight or nine o’clock that evening. She told 
me if I met with any one I was not to tell them where I had 
been; she said nothing about bringing any more money. She 
said if I brought four shillings I should have the fr.ck again. 
She said she would have my husband back on the Thursday or 
Friday. My husband did not return. On the Monday fol- 
lowing I went to the prisoner’s house again. I saw her; I 
was alone; she asked me if I had heard anything of my hus- 
band. I replied I had not. She asked me where I was going. 
I said to Reading, to see if I could find him. She asked me 
if I had any more money. I said I had not. She said she 
had worked very hard for me all the time during the week. I 
parted with the money and the dress on the faith of what had 
passed between us on that first occasion. 
Upon cross examination by Mr. Griffits, the counsel for the 
risoner, the witness stated,—I went again on the Monday. 
then sold the prisoner a rabbit. She said she had worked 
very hard to get my husband back. I aeked her first, wh:n I 
went into her house the first time, whether she could tell me a 
few words by the cards to get my husband back. I never had 
my fortune told before. 1 have now got my husband back ; 
he came back last Saturday. I found my husband at Win- 
chester on the Wednesday after Whitsuntide. I went to 
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Winchester to him. The militia were out, and when they 
came home I learnt from one of them where he was. 

Mr. Griffits, for the prisoner, objected that there was no 
evidence to go to the jury in support of the indictment, and 
that the false pretence alleged was not a false pretence within 
the meaning of the statute. 

Mr. Williams, the counsel for the prosecution, argued contra, 
and urged me to lay the facts before the jury, reserving the 
questions raised by Mr. Griffits for the opinion of the Court of 
Criminal Appeal; this I consented to do; and Mr. Griffits 
having addressed the jury for the prisoner, I left the case to 
the jury, subject to the opinion of the judges on the case; tell- 
ing them they ought not to find a verdict of guilty if they were 
not satisfied that the prisoner intended to pretend to the said 
Mary Ann Fisher, and to induce her to believe that she, the 
prisoner, at that time had the power to bring her husband back, 
and that she did actually so pretend, knowing at the time such 
representation was false, and that Mrs. Fisher was induced, by 
means of that pretence, and on the faith of its being -true, to 
part with the money and the garment, or either of them. 

The jury having found a verdict of guilty, I postponed judg- 
ment, and admitted the prisoner to bail to appear and receive 
judgment. 

I request the opinion of the court whether there was any 
evidence to go to the jury in support of the indictment; and 
whether the false pretence alleged was a false pretente within 
the meaning of the statute. | 

If either of these objections is valid, the verdict of guilty will 
be set aside, and a verdict of not guilty entered. 

Harrington, for the prisoner, argued,—First, that the indict- 
ment was bad, for not showing upon its face any false pretence 
of an existing fact. The pretence substantially alleged was, 
that the prisoner had power to bring back to the prosecutrix 
her husband. Such power might mean moral influence, or 
physical or supernatural power. [MELtLor J.—The allegation 
means that the prisoner pretended that she had efficient means 
to bring back the husband.] [Erie C. J.—It was a ques- 
tion for the jury whether the prisoner had supernatural, 
moral, or physical means for that purpose; and they have 
said that she had not.] <A pretence of power of this nature 
is not within the Statute of False Pretences, but is the 
subject of a special Act of Parliament. Reg. v. Fry, 6 W. R. 
245, 7 Cox C. C. 394; R. v. Douglas, 1 Moo. C. C. 462. 
Secondly, there is no evidence to support the charge alleged. 
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It is expressly stated ‘¢ she said that she would” bring my hus- 
band back before she got the money. The statement that she 
‘*could” do it was made afterwards. The whole evidence 
points to a promise, and not to a pretence of an existing power. 
[BiackBurN J.—It is not necessary that the false pretence 
should be made in express words, if the idea is conveyed.] I. 
v. Brooks, 1 F. & F.502. There was no evidence upon which 
the jury could find that the pretence was false within the pris- 
oner’s knowledge. She may have been the dupe of her own 
folly. History furnishes numerous instances of such dupes. 
She may actually have had the power, for she may herself 
have ran away with the man. She may have believed in her 
power as much as the Davenport Brothers or persons giving 
spirit-rapping séances believe in their's. [Biacksurn J.— 
People who go to see a juggler get a show for their money, and 
there is no false pretence ; but it is different where, in order to 
obtain money, people pretend by mesmeric influence to tell the 
price of the funds in America. | , 

M. VeKilliams, contre, argued that, taking the whole of tle 
evidence together, it was sufficient to show that the prisoner 
intended to pretend and induce the prosecutrix to believe that 
at that time she had the power. It was in that way, taking 
the whole of the case together, that the recorder had left it to 
the jury. 

ERE C. J.—This conviction must be affirmed. The first 
question is, whether the indictment is good. I think that the 
pretence that the prisoner had the power to bring back to the 
prosecutrie her husband is the pretence substantially alleged ; 
and I think that a pretence of power, whether physical, moral, 
or supernatural, made with intent to obtain money, is within 
the mischief of this branch of the law. The second question 
is, whether the evidence is sufficient to sustain the conviction. 
I take the law to be, that a pretence, to be a false pretence 
within the statute, must be of a present or past fact, and that 
a promissory pretence that I will do something is not sufficient. 
The question is, was there a pretence of an existing fact; viz., 
a pretence before and at the time when the money was obtained, 
that the prisoner had power to bring back the husband. It was 
contended by Mr. Harrington that the evidence was that the 
prisoner pretended that she “ would” bring the prosecutrix’s 
husband back, and that thereupon the money was obtained, and 
that after she had got the: money she said that she ‘* could” 
bring him back; and, therefore, that there was a promissory 
pretence only. The exact words of that part of the evidence 
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s- favor Mr. Harrington’s argument; but I think that, as it was 

he contended by Mr. Williams, the whole of the evidence is to be 

ce regarded, in order that we may see whether, looking at the 

r. whole transaction, in the words of the recorder, the prisoner 

ee intended to pretend to Mrs. Fisher, and to induce her to believe 

t. that the prisoner at that time had the power to bring her hus- 

‘h band back. I think that, looking at the words, ‘‘ I asked her 

> to tell me a few words by the cards to fetch my husband back. 

= She asked me how much money I had,” ete., the prisoner going cd 

Be on immediately to ascertain what money the prosecutrix had, 5 

If must be taken to mean, by implication, that she had the power, d 

al and that, taking the whole evidence together, in the words of 

g the recorder, she intended to pretend to the prosecutrix that at 

” that time she had power to bring her husband back. I think 

d that there was evidence to go to the jury that the prisoner was 

° a fraudulent impostor, and that she ought to be convicted. 

e Keratine J. said that his mind was not altogether tree from B * 
doubt as to there being any pretence of an existing fact. The q 

e words of the pretence were promissory, and no deubt there Pa 

. was no pretence of an existing fact in express words; but as im 

t the rest of the court considered there was such pretence, taking i 

5 the whole transaction together, he would not dissent from the ; 

° judgment of the court. fi 

' Conviction affirmed. : 

p 
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Banks AND BANKING. 







Where, under a prospective arrangement between a bank 
and a firm of manufacturing jewellers, it was agreed that the 
former should discount, and continue to discount, the trade or 
business paper of the latter, to a certain amount, and under 
this arrangement the defendants palmed upon the plaintiffs, to 















1 These abstracts have been taken from the reports of recent English cases ; 
in the different periodicals, mainly from the Weekly Reporter, an excellent and Ae: 
reliable journal of legal matters, from advance sheets of the othcial reports, B.-t8 
kindly furnished us by the reporters of the various States in which the decis- , pe 
ions were rendered, and from reliable legal journals in this country. 
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their great loss, as and for the trade paper of the firm, accom- 
modation paper made by their irresponsible workmen, in such 
amounts, in dollars and cents, and dated and made payable at 
such places as to simulate their trade paper, it was 

Held, that coupling the arrangement with each successive 
offer of paper under it, the jury were justified in an action for 
the deceit, in finding, as alleged in the declaration, that the 
discounts were procured by the false and fraudulent represen- 
tations of the defendants that such paper was their trade paper, 
although they did not find that such fraud was designed at the 
time the arrangement was made; the jury being at liberty, if 
the proof warranted it, in construing each offer under the 
arrangement to be a recognition and reassertion of the affirma- 
tion contained in it. 

In such case, it is no defence, that the directors of the bank 
might, by minute and searching inquiry about the paper thus 
offered, have ascertained its true character.—Bank of North 


America v. J. H. Sturdy § Co., 7 R.I. 109. 


In a suif by the receiver of a bank against a former president, 
the books of account of the bank, regularly kept, are admis- 
sible as evidence of the account entered on them against the 
president, when accompanied with evidence that they were 
open to his inspection and probably seen by him, and that he 
made no objection to the account there entered, as proof of the 
implied admission by him of the correctness of the entry ; and 
the bank’s returns to the commissioners, examined and allowed 
by him, are admissible as like proof, upon evidence that the 
amount therein returned as due to the bank from its directors 
could not be made up, without including therein the amount of 
his account as stated in the books of the bank. 

The book of minutes of directors’ meetings, regularly kept 
by the cashier, is admissible as evidence of who of the directors 
were present at, and of what was done by the board, at a partic- 
ular meeting, as between one who was president and a director 
of the bank at the time the minute was made, and a receiver of 
the bank, who represents the corporation. 

The president of a bank, in Rhode Island, has no authority, 
virtute officii, to surrender or release the claims of the bank 
against any one, and can only derive such authority from the 
board of directors, or from their assent, express or implied. 

Where the charter of a bank provides that the president shall 
receive no compensation as such, unless it be voted to him by 
the board of directors, any service that he may do for the bank 
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will be presumed to be done by him as president, unless, from 
the nature of the service, or from the evidence, it appears that is 
the service was rendered outside of the duties of his office. He 

The omission of a judge to instruct the jury upon a matter 
of law upen which his instruction is not requested, is no ground 
for new trial; especially where, from the nature of the case, as 
disclosed by the petition for a new trial, the omission could 
have done the petitioner no disservice. 

‘The court cannot consider a petition for a new trial on the 
ground of a verdict a; ainst evidence, unless the whole evidence, 
or the substance of it, be reported to the court by, or with the 
allowance of, the judge trying the cause.—Stephen T. Olney, 
Receiver, v. Euclid Chadsey, 7 R. I. 224. 
















Corporations. (See BANKS AND BankKING.) 







INSURANCE. 





A policy of insurance was issued by the defendants on the 
plaintiff’s interest in the brig John Welsh, the perils insured 
against being the ‘‘ seas, fires, pirates, rovers, assailing thieves, 
jettisons,” &c., and the language of the excepting clause in 
one of the provisos being that the company should ‘* not be 
liable for any claim for or loss by seizure, capture or detention, 
or the consequences of any attempt thereat.” During the life 
of the policy the brig was captured by an armed rebel vessel, 
sailing under Jetters of marque issued by the Confederate States 
government, and was never afterwards heard of. The crew of 
the rebel privateer were subsequently captured by a vessel of 
war of the United States, and afterwards tried and convicted 
of piracy, but never sentenced, but finally exchanged as pris- 
oners of war. An action was brought against the company to 
recover, the ground taken being that this was a piratical loss 
within the meaning of the policy. 

Held, that for the purposes of this particular case, the act of 
the President in exchanging the convicted prisoners as prisoners 
of war, was a recognition of the belligerent rights of the power 
that sent them forth, and the validity. of the commission under 
which they sailed, and that the crew must therefore be regarded 
as privateers, and not as pirates, and hence that the loss of the 
Jobn Welsh was a ‘‘ capture” within the excepting clause of 
the policy, and not a loss by ‘pirates, rovers, and assailing 
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thieves.” —Fifield v. Ins. Co. of Penn., Penn. Supr. Ct., Phil. 
1864. 


1. Where a written contract is susceptible on its face of a 
construction that is ‘‘ reasonable,” resort cannot be had to 
evidence of custom or usage to explain its language. And this 
general rule of evidence applies to an instrument so loose as 
an open or running policy of assurance, and even to one on 
which the phrases relating to the matter in contest are scattered 
about the document in a very disorderly way. Nelson and 
Field JJ. dissenting from the rule, or from its application in 
this case, in which there was a clause that as they conceived 
made the evidence of usage proper. 

2. The expression ‘ rate,” or ‘‘ rating” of vessels, as used 
in policies of assurance, means relative state in regard to insu- 
rable qualities. Hence, where a policy requires that a vessel 
shall not be below a certain ‘‘ rate,” as er gr. ‘* not below 
A 2,” this rate is not, in the absence of agreement to that 
effect, to be established by the rating register alone of the office 
making the insurance; certainly not, unless the vessel was 
actually rated there; nor by a standard of rating anywhere in 
the port merely where that office is. There being, as yet, no 
‘* American Lloyd's,” the party assured, if not actually rated 
on the books of the office insuring, may establish the rate by 
any kind of evidence which shows what the vessel’s condition 
really was: and that had she been rated at all at the port 
where the office was, she would have rated in the way required. 
He may even show how she would have rated in her port of 
departure, or in one where the company imsuring had an 
agency through which the insurance in question was effected ; 
this being shown, of course, not as conclusive on the matter of 
rate, but as bearing upon it, and so fit for consideration by the 
jury. Evidence is not admissible of a general usage and un- 
derstanding among shippers and insurers of the port in which 
the insuring office is, that in open policies the expression used, 
as er gr. “not below A 2,” refers to the. rate of vessels or 
the register of vessels making the insurance; Swayne and 
Davies JJ. dissenting on the facts of the case on this last 


point.—Jns. Co. v. Wright, U.S. Supr. Ct. 


Nores AnD BILLs. 


The maker of a promissory note has the whole of the last 
day of grace within which to pay it; and though he should, in 
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the course of the day, refuse payment, which will entitle the 
holder to protest it and give notice to the indorsers, yet, if he 
subsequently on the same day makes payment, it is good, and 
the notice of dishonor becomes of no avail. Hence an action 
commenced on the third day of grace, though after protest, 
will be prematurely brought. (See Smith v. Aylesworth, 40 
Barb. 104, S. P.) 

In respect to the time for commencing a suit, there is no 
distinction between a note payable at a bank and one payable 
at large, or at the counting-house of the maker.—Othout v. 


Ballard, 41 Barb. N.Y 


PRACTICE. 


Where a defendant, residing in Canada, was inveigled into 
this State by a trick, for the purpose of effecting a service cf 
the summons upon him, the service of the summons and all 
proceedings dependent thereon were set aside, and a warrant of 
attachment vacated. 

Proceedings by attachment against executors are inapplicable 
for the purpose of compelling the settlement of the estate of 
the testator, or of enforcing payment by the executors of an 
individual demand contracted by the testator, where the execu- 
tors are not charged with any breach of duty, except a neglect 
to pay the debt. 

An ordinary action at law cannot be maintained in this State 
against foreign executors as such, since the office of executor 
de son tort was abolished by statute. 

But this objection to the action is matter of defence. It can- 
not be urged on a motion to set aside the summons.— Metcalf 
v. Clark et al. 41 Barb. 

(See NoTES AND BILLs. ) 


NUISANCE. 


The Act of March 27, 1821, for extending the Battery in 
the city of New York, is not a contract; so far as it gave the 
city the title to the land under the waters of the Hudson, it 
was a mere transfer to the city authorities of a public trust and 
of the title as ancillary ¢o its execution. If unrepealed, that 
Act created no obstacle to the enforcement at the suit of the 
people of the prior limitations of the grant for the purpose of 
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preventing obstructions to the public right of navigating the 
stream. 

The Act of 1821, however, was repealable, and was repealed 
by the Act of 1857, establishing bulkhead and pier lines for 
the port of New York so far as to reinvest the people with the 
title to the bed of the Hudson outside the pier line. 

The sinking of a crib or pier in the river outside of the line 
established by the Act of 1857 could not be authorized by the 
authorities of the city, and was a purpresture and nuisance, to 
be restrained and abated at the suit of the people, irrespective 
of the question whether any damage arises therefrom. 

Such an erection in a public river is, it seems, a nuisance, 
whether it can be shown to produce any injury or not. 

The fact, it seems, that the city was authorized by the Act of 
1821 to fill up a part of the bed of the river for public purpo- 
ses, is no protection to one proceeding upon its authority to fill 
it up for another and a private purpose. 

A judgment approved and affirmed, which, in addition to 
enjoining the defendant from completing the pier he had com- 
menced, required him to remove the crib already sunk. The 
court, it secms, may abate the nuisance by its own officers, or 


require the party to do it.—The People v. Vanderbilt, N.Y. Ct. 
of App. N.Y. Trans. June 27, 1864. 


PURPRESTURE. (See NUISANCE.) 
Suips AND SuHiprinc. (Sce INSURANCE.) 


Speciric PERFORMANCE. 


A agreed to purchase all B’s interest in a coal and fire-clay 
pit, in the belief that: B had some lease from R, the owner of 
the mine; and A had been let into possession, and had worked 
the mine for four years under the agreement. At the date ot. 
the agreement B had no lease from R, but only a memorandum 
of an agreement for a lease, which was never shown to A; but 
two years after the agreement with A, B obtained a lease of the 
mine from R. 

Held, That the agreement could be specifically enforced 
against A, subject, however, to the court finding on an inquiry 
that B had made no substantial misrepresentations to A as to 
the area of the workings. 

Held, also, that an offer by A to give up possession upon 
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certain terms not acceded to by B, was no abandonment of the 
contract. 

Held, also, that a question of misrepresentation as to the 
area of the workings round a coal-pit is not waived by the pur- 
chaser taking possession and working the pit.—Southern v. 


Harriman, V.C. Wood’s Court, Apr. 13. 


STATUTE OF FRAcDs. 


In order to satisfy the 17th section of the Statute of Frauds, 
there must be such an acceptance of goods as to show that the 
person to whom they have been delivered has received them 
under a contract of sale. 

The defendant, a builder, ordered some settees to be made 
for a room in a house upon which he was employed. When 
the goods were brought the defendant expressed some dissatis- 
faction, but assisted in taking them out of the cart and carrying 
them to the places for w hich they were intended. He then 
sent for the owner of the house, who at once objected to them. 
The defendant then asked the plaintiff if he could alter them, 
and, after some negotiation, finally refused to take them. 

Held, That there was no evidence of acceptance and receipt 
of the goods to satisfy the statute.—Barnett vy. Furley, Exch. 
Apr. 19. 
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TRIAL oF Joun Y. BEALL, as A SPY 
AND GUERILLERO BY MILITARY 
Commission. New York: D. Ap- 
pleton and Company. 1865. 


This is a substantial pamphlet of 
nearly one hundred pages, and is a 
full and admirable report of this in- 
teresting trial. It is unnecessary to 
state that it was conducted with great 
ability both for the government and 
for the defence, when we recall the 


fact that the government was repre- 
sented by Hon. John A. Rolles, aid- 
de-camp and judge-advocate upon 
Gen. Dix’s staff, and by James T. 
Brady for the prisoner. There is all 
through the trial an appearance of 
fairness, and a disposition to concede 
to the prisoner all his just rights, 
which are by no means characteristic 
of military trials in general. The ob- 
jection, so strong in the mind of a 
lawyer, to the combination in one per- 





122 


son of the office of counsel for the 
prosecution and the defence, did not 
exist in this trial. 

The arguments of the counsel are 
full and exhaustive upon the matter 
of what constitutes a spy and a guer- 
illero, and are well worthy the atten- 
tion of the profe-sion. 

It is difficult to see why the pl.n of 
assigning counsel! to the prisoner by 
governmen: cannot be adopted in all 
cases tried before military courts, in 
cases where prisoners are unable to 
procure suitable counsel. 

The practice of criminal courts in 
this respect might easily be followed, 
and would relieve the judge-advocate 
of a great responsibility, and tend to 
the advancement of justice. 


Les Ecotes De Droit aux Etat 
Unis LETTRE ADDRESSEE A M. Ep- 
OUARD LABOULAYE, PROFESSEUR 
au COLLEGE DE FRANCE, PAR M. 
G, A. MATILE. 


Professor Matile, who is too weil 
known in this country to require an 
introduction, has in this little pamph- 
let given a succinct and very satisfac- 
tory account of the different Law 
Schools, with an appreciation of their 
fitness and adaptation to the condition 
of things in this country, which is in 
the highest degree creditable to him 
as a foreigner. And, while acknowl- 
edging their excellence, he yet points 
out briefly some of the voids which 
should be supplied to raise the pur- 
suit of a legal education from the 
study of a trade to the investigation 
of a science. We hope that his anti- 
cipations may be realized, though we 
could hardly agree with him as to the 
proportional part of the course which 
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the study of Roman and Civil Law 
should constitute. 


REPORTS oF CASES ARGUED AND DE- 
TERMINED IN THE SUPREME CouRT 
or Ruope Istanp. By Samven 
Ames, Cuter JusTICE AND RE- 
PORTER. Vol. IV.; Rhode Island 
Reports, Vol. VII. Providence : 
Sidney S. Rider and Brother, 1865. 


The fourth volume of Judge Ames’ 
Reports, and the seventh of the series 
of State Reports, will only add to the 
respect heretofore entertained for the 
decisions of the highest tribunal of 
our sister State. We have already 
given from time to time abstracts of 
some of the more important decisions 
reported in this volume. There are, 
however, many others of great inter- 
est; and especially so to our citizens 
entering into so numerous relations of 
busisess as they do, in consequence of 
our positio” and similarity of interests. 
In the case of 4ldrich v. Howard, p. 
199, the plaintiff was allowed to re- 
cover damages of the defendant for 
the erection (in violation, of a law of 
the State) of a wooden building con- 
taining a steam boiler so near the 
premises of the plaintiff, that he was 
unable to insure, or profitably to rent 
his estate. 

Sleeper v. The Franklin Lyceum, 
p- 523, is a very interesting case, turn- 
ing upon the question cf the power of 
a literary association to expel a mem- 
ber for vivlation of the rules, and upon 
the practice upon a writ of mandamus 
to the association. ; 

It is unnecessary to speak further 
of the care and judgment apparent in 
the preparation of these Reports, than 
to say that they are equal to the pre- 
vious volumes by their learned author. 





TO THE LEGAL PROFESSION. 


The “Law anp EQvurry Reports,” heretofore published in Boston, 
having been discortiaued, the subscribers call the attention of the profession to their 
Series of the Reports of the Common Law Courts of Fngland, as the only Series of 
either now in course of publication. 

These volumes will contain FULL REPRINTS of the Queen's Bench, 
Common Bench, and Exchequer Reports, by the regular Reporters, with Notes of 
American Cases; and, also, in an Appendix to each volume, important cases omitted 
by the Keportera, but published elsewhere. And also all the cases from either of these 
Courts carried hy Appeal to and decided by the House of Lords, thus giving ALL THE 
IMPORTANT DECISIONS OF THE THREE GREAT LAW COURIS OF ENGLAND, 
with their final settlement, and furnishing a SERIES OF REPORTS, which for practical 
value and cheapness is unequailed. 

Former subscribers to the “English Law and Equity Reports,” can 
continve the Reports of the Common Law Courts, by commencing with Scott's Com- 
mon Bench Reports, Volume 1; Ellis & Blackburne, Queen's Bench, Volume 7; and 
Huriston & Norman's Exchequer Reports, Volume 1. , . 

Purchasers can have future volumes lettered in continuation of their 
sets of Common Law or Exchequer, or with the name of the Reporter or Cvuurt as issued 
in England. ‘ 

New subscribers have now an opportunity rarely offered to commence 
taking these Reports, with new Reporters in each Court, and to take either or all of the 
Series as they may prefer. 

Copies sent by mail (free of postage), on receipt of price, $2.0 per volume, 

These heports will be regularly digested in the Annual United States Digest. 


LAW BOOKS IN PRESS AND IN PREPARATION. 


COMMON BENCH REPORTS, NEW SERIES. 

Vol. ll. By J. Scott. With an Appendix of Cases from the Law Journal, Jurist, 
and Times, which have been omitted, by M. Scott; and also Causes decided by the 
House of Lords on Appeal from this Court, with Notes by Henry Wharton, Esq. 
Editor of Adam's Equity and Hil on Trustees. 


ELLIS’ AND ELLIS REPORTS. 
Vol. 1. With a similar Appendix, edited by H. Wharton, Esq. 


HURLSTONE AND NORMAN’S EXCHEQUER REPORTS 
Vol. 7. With a similar Appendix, edited by l). Wharton, Esq. 


THE LAW OF NOTICE. 
By W. D. Lewis, 


BEST ON EVIDENCE AND PRESUMPTION. 

A Treatise on the Principles of Evidence, with Practice as to Proofs in Courts of Com- 
mon Law; also, Presumptions of Law and Fact, and the Theory and Kules of Cir- 
cumstantial Proof in Criminal Cases. By W. M. Best. Carefully annotated with 
reference to American Decisions. 


THE LAW OF VICINAGE. 
A Practical and Elementary Treatise on the Law of Vicinage. By Henry Wharton. 


TUDOR’S LEADING CASES. 
Leading Cases on the Law relating to Keal Property, Conveyancing, and the Con- 
struction of Wills, with Notes by Owen Davis Tudor, author of Leading Cases in 
Equity. With very full Notes referring to American Decisions, by Henry Wharton. 


TUDOR’S LEADING CASES ON MERCANTILE AND MARITIME LAW. 
With copious Notes illustrating American Law, by Hon. J 1. Clark Hare. 


WILLIAMS ON TORTS AND PUBLIC WRONGS. 
PEACHY ON MARRIAGE AND FAMILY SETTLEMENTS. 


WRONGS AND THEIR REMEDIES. 
By C. G. Addison, 


TROWER ON THE LAW OF DEBTOR AND CREDITOR. 
T. & J. W. JOHNSON & CO., 


535 Chestnut Street, Philadelphia, 





NEW LAW BOOKS, 


JUST PUBLISHED BY ~ 


T.& J. W. JOHNSON & CO. 


PHILADELPHIA. 


NEW EDITION OF 


BROOM’S LEGAL MAXIMS 


A selection of Legal Maxims, classified and fliustrated. By Heasert Baoom, M.A 
(Author of “Commeutauries on the Common Law, as introductory to its study.”j Fifth 
American, from the third London edition, with references on American cases, in one 


volume, reyal octave, 730 pages. $5.50. 
Extract from the Preface. “The last edition of this Selection of Maxims has now been 


carefully revised ; cases accumulated during ten years have been sifted and examined, 
and every effort has faithfully been made to render the book, in its present form, accurate 


and useful.” 


ENGLISH COMMON LAW REPORTS. Vot. 101. 


Containing cases argued and determined in Court of Queen's Bench, and the Court o 
Exchequer Chamber on appeal from the Court of Queen's Bench, by Best aud Smits, 
wtib acditional cases from the House of Lords. By Hexyay Wuarton. Esq. $3 00. 


HILLIARD ON SALES. 


THE LAW OF SALES OF PERSONAL PROPERTY, 


by Francis Hinuiarp, author of ** Law of Vendors,” 
“Law of Torts,” &c., &c. Second edition, greatly enlarged and im- 
proved. l vol. 8vo. pp. 515. ott #25, haces tee le Oe 
“Mr. Hilliard’s book is second to no one of the kind with which we are acquainted; 
admirab!e definitions are given, principles are clearly stated, and the gist of every case 
quoted is distinctly brought out. The object of the work is entirely practical, but the 
method of treatment is strictly logical."—{London Law Magazine, November, 1861. 


STARKIE ON EVIDENCE. 


ARRANGED AND COPIOUSLY ANNOTATED BY HON. GEORGE SHARSWOOD, 
A Practical Treatise of the Law of Evidence, by Thomas Starkie, Esq. 
Fourth English edition, with very considerable alterations additions; incor- 
ting the Statutes and Reported Cases to the time of publication. By G, M. 
Dowserwms anu J. G. Maxcom, Esqs., Barristers at Law. Carefully and elabo- 
rately annotated with reference to American Cases, by Hon. Geornex SHagswoop, 
in one volume, royal 8vo. 880 pp. $5.50. 


LINDLEY’S LAW OF PARTNERSHIP. 
2 vols. in 1. 1860. $6.50. 


A Treatise on the Law of Partnership, includjng its application to 
joint stock and other companies. By Narnanret Linpiey. 


“A very im t portion of Mr. Lindley’s book is that relating to private partner- 
ships, upon which we may here.remark that a good work on this subject was notoriously 


wanted. 
“We have consulted and tested it on various points, and have invariably found it not 


only correct, but remarkably distinct and clear in its language and arrangement.”—([Law 
Magazine and Review, May, 1860. c 





